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Executor Not Under Duty of Active Vigilance 
in Ascertaining Fact of Testator’s Death 


Where the custodian of a will is also the person named as 
executor of the will, it undoubtedly is his duty to offer the 
will for probate without waiting for any request from any other 
party in interest, but that duty rises not from the fact that a 
living testator had constituted him bailee of an ambulatory 
instrument, but from the fact that he is the executor of a 
decedent, and before he can be said to be under that duty, 
knowledge or notice of the fact that gives rise to it, the fact 
of death must be brought home to him. 

There is no duty of active vigilance on the part of the 
executor of the will in ascertaining the fact of the testator’s 
death, and consequently where no duty of vigilance exists one 
of course cannot be held liable for not having been vigilant. 
Scholen v. Guaranty Trust Co. of New York, Supreme Court, 
29 N. Y. Supp. (2d) 929. 

In this case a will which named defendant as executor 
thereof was placed in the custody of defendant for safekeep- 
ing in 1927. The testator of the will died in 1933. His estate, 
however, was administered and distributed as an intestate 
estate and the administrator’s accounts were judicially settled 
in 1935. Subsequently, in 1987, defendant deposited the will 
in court with a renunciation of the executorship. Thereafter, 
in 1940, the will was probated and plaintiff was appointed 
administrator with the will annexed. Plaintiff now seeks to 
recover damages sustained because of the defendant’s alleged 
negligence in not promptly presenting the deceased’s will for 
probate. It was held that the complaint of the plaintiff failed 
___NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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to state any cause of action since it did not allege that defend- 
ant knew of the testator’s death. In dismissing the complaint, 
the court said: 


The crucial question, therefore, is whether or not one who accepts 
custody of a will for safekeeping, knowing that the paper accepted is 
a will which names the custodian as executor, thereby assumes a duty 
of active vigilance to ascertain when the testator dies. 

Counsel have not cited, and the court has been unable to find, any 
case in any jurisdiction which even discusses that question. Some 
states have statutes prescribing the duties of custodians of wills, and 
some cases have arisen under such statutes, but no such statute exists 
in New York. Where the custodian does not know that the paper of 
whigh he has custody is a will, liability has been held not to exist. 
Sawyer v. Old Lowell National Bank, 230 Mass. 342, 119 N. E. 825, 
1 A. L. R. 269. Here, as already noted, knowledge of the nature of 
the paper is alleged, and upon this motion it of course must be as- 
sumed. The question as here presented thus appears to be res integra. 

The delivery and acceptance of custody of a will for safekeeping 
constitute a bailment, a species of contract. The parties to the con- 
tract, the only persons between whom any relation of contract or 
duty exists, are the one who delivers and the one who accepts. An im- 
plied term of the contract undoubtedly is that the paper will be deliv- 
ered back to the testator when he asks for it, for he has a right to do 
with it as he pleases so long as he lives, but I see no room for the impli- 
cation of any promise on the part of the custodian beyond that of 
keeping the paper safely until delivery back to the testator is re- 
quested by him, and certainly it seems quite absurd to suggest that the 
custodian impliedly promises to maintain vigilant watch over the tes- 
tator’s peregrinations over the earth in order to learn when they cease. 
Testators undoubtedly would be the first to resent such shadowing of 
their steps, and they doubtless would show their resentment by 
promptly revoking the custody of any custodian who was even sus- 
pected of attempting it. In the normal course of events, testators 
keep in closer touch with at least one of those who are or expect to be 
their legatees than with any other persons, and in the absence of ex- 
press agreement to the contrary the implication rather is that the 
testator engages that he will see that at least one of those persons 
knows the location of his will and will advise the custodian thereof of 
his death. 

As the contract of bailment thus does not confer upon the bailor 
any right to active vigilance by the bailee in ascertaining whether the 
bailor be dead or alive, manifestly it cannot be held that the contract 
confers such right upon the world in general or upon prospective lega- 
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tees. See Ultramares Corp. v. Touche, 255 N. Y. 170, 174 N. E. 441, 
74 A. L. R. 1189. 

Plaintiff argues that by the contract of bailment the bailee impli- 
edly agrees to deliver the will into a Surrogate’s Court within a reason- 
able time after death. I think that is untenable. As the contract im- 
posed no duty of active diligence in ascertaining the fact of death, it 
necessarily follows that even upon the assumption that the contract of 
bailment imposes any duty upon the bailee after death that duty is 
limited to a duty to so deliver the will within a reasonable time after 
notice of the fact of death. I think further, however, that it is a mis- 
take to say that the contract of bailment itself imposes any duty upon 
the bailee after the bailor’s death. The contract seems to me to be 
one which by its very nature is terminated by the death of the bailor. 

The mere fact of death works important changes. There is no 
longer a bailor. The thing bailed is transformed from an ambulatory 
instrument into a muniment of title to property. The bailment, as 
such, is at an end. The persons entitled to the testator’s property 
then have a right to demand production and probate, not of the ambu- 
latory instrument that was bailed, but of the muniment of their title, 
and the custodian thereof is under a duty to comply with that demand, 
but that right and that duty are a new right and a new duty which 
arise by operation of law and spring from the state’s jurisdiction over 
decedents’ estates. They are not implied terms of the contract of bail- 
ment, and before such new duty can be said to exist knowledge or notice 
of the fact which gives rise to it, the fact of death, must be brought 
home to the person to be charged with it. 

I conclude, therefore, that no duty of active vigilance in ascertain- 
ing the fact of the testator’s death rested upon defendant, and where 
no duty of vigilance exists one of course cannot be held liable for not 
having been vigilant. 

It may be noted in this connection that in each of the three statutes 
as to the duties of custodians of wills which have come to the court’s 
attention the provision is that delivery shall be made after notice of 
the testator’s death. Rhode Island General Laws 1938, ch. 572, § 5; 
Massachusetts Revised Laws, ch. 135, § 14, cited in Sawyer v. Old 
Lowell National Bank, 230 Mass. 342, 344, 119 N. E. 825, 1 A. L. R. 
269; California Probate Code, sec. 320, quoted in Snyder v. Security- 
First Nat. Bank, 31 Cal. App. 2d 660, 88 P. 2d 760, 762. No legis- 
lature, so far as the court is advised, has placed upon the custodian 
the duty of active vigilance in ascertaining the fact of death. 


Even if a duty of vigilance existed, there is another reason why 
the complaint is insufficient. ‘The probate of the will establishes that 
the distributees who received the testator’s property received what 
did not belong to them. There is no allegation that such distributees 
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are insolvent or cannot. be found. No fact is alleged which indicates 
any obstacle to recovering from them what they wrongfully received. 
In the absence of such allegations, I think no cause of action is stated 
against defendant. The motion to dismiss the complaint is granted. 


REECE 


Authority to Invest in Stocks Granted by Court 


An equity court may authorize the investment of trust 
funds in common and preferred stocks under conditions that 
safeguard the investment and provide an adequate income 
return consistent with that safety, in order that the primary 
purpose of the trust may be more effectively secured, al- 
though such investments are not authorized in the instrument 
creating the trust. This was decided by the Supreme Court 
of Nebraska in the case of John A. Creighton Home for Poor 
Working Girls’ Trust v. Waltham, 299 N. W. Rep. 261. 

In this case a testator bequeathed a certain sum of money 
to his executors in trust and provided that half of the sum was 
to be used to purchase a site and build thereon a home for poor 
working girls, and that the remaining one-half was to be in- 
vested in “interest bearing securities,” and the “interest de- 
rived therefrom” was to be applied “to the support of the said 
charity.” 

In 1918, the executors organized a charitable corporation 
which was appointed successor-trustee. Thereafter, because 
of the economic depression and the resultant changes in busi- 
ness conditions, the investments authorized by the will were 
either not available or of doubtful value, with the result that 
the trustee had a large part of the trust funds uninvested. 

Subsequently, in 1940, the corporation applied to the court 
for authority to amend its charter to permit investment also 
in selected preferred stocks and seasoned common stocks. 
This authority was granted and the court order provided that 
the trustee of the corporation, serving without pay, should not 
“be or become personally liable in the selection of investments 
thereof, nor in their depreciation, except upon the affirmative 
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' demonstration of fraud or negligence in the selection of invest- 

ments, or want of exercise of such reasonable care as prudent 

’ men would use in the selection of their own investments, but 
made with a view of the preservation of the investment while 
realizing a reasonable return thereon.” 

On appeal it was held that the equity court properly modi- 
fied the investment powers of the trustee so that the trust 
funds could produce an income in order that the primary ob- 
ject of preserving the trust property so that it might be used 
to the greatest advantage of the beneficiaries could be carried 
out. In its opinion, the court said: 


Appellants present the proposition that certain statutory provi- 
sions, to wit, chapter 30, art 18, Comp. St. Supp. 1939, and section 
27-601, Comp. St. Supp. 1939, prevent the granting of the relief re- 
quested by the plaintiff. A construction of the provisions of the stat- 
utes cited is unnecessary. The trust here was created by the Creighton 
will. It is a public charity. Trustees named in the will qualified and 
received the trust for administration. Subsequently they presented to 
the district court for Douglas county a petition declaring the provi- 
sions of the trust, accounting for the funds in their possession, resign- 
ing as trustees, and asking for the appointment of the plaintiff as trus- 
tee. That court, exercising its inherent jurisdiction over the admin- 
istration of charitable trusts, appointed the plaintiff as trustee and 
retained jurisdiction over the administration of the trust. The right 
to exercise that jurisdiction and the validity of that action is not 
challenged. That court is not being asked to take jurisdiction over 
a trust in the possession of the plaintiff. The court has that jurisdic- 
tion. The powers of the plaintiff stem from the order of the court 
appointing it as trustee. As trustee it is an instrumentality of the 
court, and exercises its power over the trust, not by virtue of its in- 
corporation, but by virtue of its appointment by the court. The con- 
tinued exercise of its power as trustee rests upon authority given it 
by the court and not upon its articles of incorporation. 

The established construction of the Constitution and the jurisdic- 
tion of the district courts of the state in the administration of trusts 
are clearly stated by Judge Eberly, speaking for the court, in Burnham 
v. Bennison, 121 Neb. 291, 236 N. W. 745, 748: “It may be said that, 
by the terms of the Constitution, district courts in Nebraska are vested 
with ‘chancery and common law jurisdiction.’ Const. art. 5, § 9. This 
we have construed as vesting district courts with equity jurisdiction 
which they may exercise without legislative enactment. Matteson v. 
Creighton University, 105 Neb. 219, 179 N. W. 1009. Indeed, this 
court is committed to the view that, not only is equity jurisdiction con- 
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ferred by the terms of the Constitution, but as thus conferred it is 
beyond the power of the legislature to limit or control. That, while 
the legislature may grant such other jurisdiction as it may deem 
proper, it cannot limit or take from such courts their broad and gen- 
eral jurisdiction which the Constitution has conferred upon them. 
Lacey v. Zeigler, 98 Neb. 380, 152 N. W. 792. One of the well-recog- 
nized grounds of equity jurisdiction thus conferred on, and available 
in, courts of this state, by virtue of this constitutional provision, is 
the supervision of the administration of trusts. Matteson v. Creighton 
University, 105 Neb. 219, 179 N. W. 1009; Gotchall v. Gotchall, 98 
Neb. 730, 154 N. W. 243.” It necessarily follows that the district 
court for Douglas county has jurisdiction of the subject matter and 
of the property in this trust. It has for years been exercising that 
jurisdiction in the administration of this trust. It has the power and 
the duty to continue to do so. The statutes cited are not controlling. 

Appellants contend that “no sufficient case was made out for the 
exercise of equity jurisdiction to change or alter the plan or scheme 
of operation of the charitable trust.” Appellants concede “that equity 
exercises inherent jurisdiction over charitable trusts,” but argue that 
the evidence does not show that the estate may be totally lost to the 
beneficiaries if the change is not made. It appears from the evi- 
dence that the average interest yield on book values of securities held 
by the trust has declined from 10.19 per cent in 1916 to 2.55 per cent 
in June, 1940; that this decline has been gradual and persistent; and 
that the disbursements for the year ending June 29, 1940, exceeded the 
trust income, and that it has been difficult, if not impossible, to secure 
safe investments within the field of securities specified by the will. 

The argument is that the institution could continue to operate 
upon a restricted basis, if necessary, without the change requested 
being granted. It must be remembered that the purpose of the trust 
was that the home be operated. That purpose will be defeated to the 
extent that operations are restricted. ‘The trustee is not required to 
wait until operations are materially restricted or suspended before 
moving to correct the situation, if it can be corrected by proper means. 
Neither should an equity court delay remedial orders before granting 
relief until such time as the purpose of the trust is defeated, in whole 
er in part. Sufficient cause has been shown to justify the use of the 
equity powers of the court to prevent the defeat of the purposes of 
the trust, bearing in mind the fact that the court retains at all times 
supervisory control over the administration of the trust. 

We come, then, to the question, “should the powers of the trustee 
as to investments which it must make be broadened in the manner re- 
quested?” The secondary restriction on investments made in the will 
and in the authority given the trustee by the court must yield to the 
primary purpose of the trust, which is the effective operation of the 
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home. The primary object is to preserve the trust property so that 
it may be used to the greatest advantage to the beneficiaries. This 
property must produce an income. To do so it must be safely invested 
in productive property. The present base of investments is shown to 
be inadequate to the need. The broader base proposed permits a 
wider diversification of investments, assuring a better balanced invest- 
ment of the funds of the trust, and should tend to safeguard the preser- 
vation of the principal fund. The restrictions proposed largely re- 
move the element of speculation from the purchase of common and 
preferred stocks. It permits a proper exercise of the business judg- 
ment of the trustee, controlled by the honesty and integrity of the 
men who manage the trust, guided, as they must be, by a high purpose 
to make the trust successfully serve the purpose for which it was cre- 
ated. If at any time the powers granted by the court are shown to be 
improper or the trustee fails in the proper performance of its duties, 
the powers of the trustee may be changed by the district court. The 
trustee may also be changed. 

In Matteson v. Creighton University, 105 Neb. 219, 179 N. W. 
1009, this court had for consideration the proper disposition of an- 
other of Mr. Creighton’s trusts. There, owing to changed conditions 
ard without legislative enactment or the authority of the instrument 
creating the trust, the sale of real estate and the investment of the 
proceeds in interest-bearing securities were approved. The primary 
purpose of the trust was served by so doing. 

This entire matter is discussed in its various angles in 2 Scott, 
Trusts, secs. 167, 227.11, and 3 Scott, Trusts, sec. 381. See, also, 
1 Restatement, Trusts, 645, sec. 227; 65 C. J. 683, 805. 

The conclusion is that an equity court may authorize the invest- 
ment of trust funds in common and preferred stocks under conditions 
that safeguard the investment and an adequate income return consist- 
ent with that safety, in order that the primary purpose of the trust 
may be more effectively secured, although such investments were not 
authorized in the instrument creating the trust. 

The plaintiff, on its own motion, suggests a further requirement 
as to the earnings of corporations be made by a modification of para- 
graph B(1), (2) and (3) so as to read as follows (the modifying 
words being shown in italics) : 

(1) A selected preferred stock, permissible for investment of the 
Trust fund, shall be construed to mean a preferred stock upon which 
dividends have been earned, declared and paid continuously, without 
interruption, for not less than five (5) years, prior to the investment. 

(2) A seasoned common stock, permissible for investment of the 
Trust fund, shall be construed to mean a common stock upon which 
dividends have been earned, declared and paid continuously, without 
interruption, for not less than ten (10) years prior tothe investment. 
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(3) Interest-bearing securities, permissible for investment of the 
Trust fund shall be construed to mean promissory debt obligations of 
Governments, Federal and State; municipalities; public corporations; 
and private corporations, but as to the notes, bonds or debentures of 
private corporations, such securities, or if refunding obligations, the 
preceding securities, shall have been outstanding not less than five (5) 
years without default or waiver of default, and the earnings of such 
corporations (as distinguished from dividends) have been at least twice 
the interest charges, on the average, during such five years period.” 

This modification of the decree appears to be in the interest of 
further safeguarding the funds of the trust and it is approved. 

Appellants direct attention to paragraph D of the decree authoriz- 
ing plaintiff to amend its articles of incorporation to conform to the 
enlarged investment jurisdiction granted. Appellants point out that 
plaintiff was incorporated under the provisions of chapter 24, art. 6, 
Comp. St. 1929, and contend that section 24-605 thereof prevents an 
extension of the powers of investment beyond those expressed therein. 
The provisions of the section necessary to be considered are: “All the 
funds received by any such corporation shall be used . . . or shall be 
invested, and the income thereof used . . . for the exclusive purpose 
set forth in the articles of association.” Clearly this part of the act 
contains no restrictions upon the investments to be made, but, standing 
alone, is a broad grant of power to use the principal fund or to invest 
and to use the income, for the purposes declared in the articles. The 
section then provides: “Such corporation may take property by gift, 
purchase, bequest, or devise, and it shall be lawful to invest the same 
upon mortgage or in or by loan on railroad stocks or bonds, or any 
city, county, state, or government securities.” This is a legislative de- 
scription of lawful investments; it is not exclusive of other investments, 
and obviously not intended to be so, for by the proviso following the 
corporation is limited to investing such funds in such lawful securities 
only where the securities in which its funds shall be invested are not 
specified in the articles. The proviso is “Any such corporation may, 
in its articles of agreement, specify the kind of securities in which its 
funds shall be invested, and that no part of its funds shall be invested 
in any other securities than those named in its articles, or where the 
securities shall not be specified in the articles of agreement, then such 
funds shall only be invested in such securities, as are specified in this 
article.” Clearly the statute contemplates that the articles may au- 
thorize investments in securities other than those named in the act, 
and that the limitation to the lawful investments named in the act is 
only applicable where the articles make no provision as to the securities 
in which investments may be made. To construe the act as urged by 
appellants would be to hold the proviso to be surplus language. 
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Bearing in mind the fact that the plaintiff has not received the 
funds involved in this action in its own right, but holds them as an in- 
strumentality of the court and subject to the court’s control, it may be 
questioned whether the provisions of the act apply to funds so placed 
in plaintiff’s possession. But not deciding that, it is apparent that it 
may provide in its articles for the investment of its funds in invest- 
ments other than those set out in the statute as lawful investments. 
The court, having control of the fund and having determined to ex- 
tend the powers of investment of the plaintiff over the fund, properly 
authorized the plaintiff to amend its articles, so as to embrace the grant 
of power. 


Finally, appellants call attention to paragraph C of the decree 
defining the liability of the directors of the plaintiff and assert that this 
court In re Estate of Linch, 136 Neb. 705, 287 N. W. 88, 89, stated 
that “A trustee, in the management of a trust estate, is required to 
use that degree of care and diligence that an ordinarily reasonable 
and prudent man would use in his own business under like or similar 
circumstances,” and contend that having so defined the liability it 
should not be otherwise stated. 


Plaintiff’s board of trustees serve without pay. Of necessity, the 
proper administration of this trust calls for the unselfish, civic-minded 
service of men of high integrity, experience and training in the invest- 


ment and administration of large sums of money. Plaintiff seeks a 
decree defining that liability in order that the men now serving, and 
those who later may be called upon to serve, may know the extent of 
the personal liability which they assume in serving this trust. The 
request is in the nature of one for a declaratory judgment. The 
granting of the request will aid materially in the retaining and secur- 
ing of proper men to administer the trust. The creator of the trust 
did not define the standard of responsibility to be required of the trus- 
tees. No statute is cited defining the liability. The court may there- 
fore fix the standard. The trial court properly undertook to define 
that liability. Is the statement made in the decree a correct definition 
of the liability? This court has on many occasions defined the lia- 
bilities as applied to facts then before it. For instance, in First Trust 
Co. v. Exchange Bank, 126 Neb. 856, 867, 254 N. W. 569, 574, is this 
statement: “A trustee is not an insurer and is not absolutely bound 
for the results of his acts. As a general rule, the measure of care and 
diligence required of a trustee is such as would be pursued by a man 
of ordinary prudence and skill in the management of his own estate. 
26 R. C. L. 1280, § 130. He must act honestly and faithfully, in what 
he believes to be the best interests of the cestui que trust. He must 
exercise sound discretion. He is bound to proceed with diligence in 
investigating the nature of the proposed investment, and to use such 
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care in deciding as, in general, prudent men of intelligence and integ- 

rity in such matters would employ in their own affairs when making a 
permanent investment in which the primary object is the preservation 
of the fund, and the secondary one that of obtaining an income there- 
from. In re Buhl’s Estate, 211 Mich. 124, 178 N. W. 651, 12 A. L. R. 
569. If he invests in property, it ought to be property which yields 
an actual income, and which has a valuation in the general sense of 
the community, founded on that income, and not on remote eventuali- 
ties and a succession of contingencies, 26 R. C. L. 1307, § 161.” 

Again, in Masonic Bldg. Corporation v. Carlsen, 128 Neb. 108, 
130, 258 N. W. 44, 54, this court cited with approval the following 
from 3 Pomeroy, Equity Jurisprudence, 4th Ed., sec. 1079: “It is 
well settled that every violation by a trustee of a duty which equity 
lays upon him, whether wilful and fraudulent, or done through negli- 
gence, or arising through mere oversight or forgetfulness, is a breach 
of trust. The term therefore includes every omission or commission 
which violates in any manner either of the three great obligations 
already described—of carrying out the trust according to its terms, 
of care and diligence in protecting and investing the trust property, 
and of using perfect good faith.” 

The matter is again considered and discussed In re Estate of 
Linch, supra (the appellants quote from the syllabus). The difficulty 
comes, not in the statement of a rule of liability, but in its application. 
No objection to the rule, as stated by the trial court, is seen. It must 
be construed, if occasion arises, in the light of decisions of this court 
and established principles which are applicable. It is limited, of 
course, to acts done within the scope of the duties and powers of the 
trustee. 


































Payment of Mortgage from Estate of Decedent 


Under South Dakota statute, real estate subject to a 
mortgage which has been devised under the terms of a will 
becomes the primary source of payment of the encumbrances 
thereon in the absence of a clear testamentary intent to the 
contrary, and the mortgagee has a provable claim against the 
estate only to the extent that the security proves inadequate. 
In re Finnerud’s Estate, Supreme Court of South Dakota, 
299 N. W. Rep. 297. 

In this case one Finnerud had given two promissory notes 
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NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
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to an insurance company and to secure their payment he had 
executed and delivered to the insurance company mortgages 
on certain real estate owned by him. After Finnerud’s death 
and the probate of his will, the insurance company filed claims 
against the estate based upon these two notes. ‘The executor 
of the estate disallowed the claims as claims against the general 
assets of the estate, but allowed these claims as contingent for 
any deficiency remaining after the foreclosure of the 
mortgages. 

The county court, after a hearing upon these contested 
claims, allowed the claims against the general assets of the 
estate and ordered payment thereof. ‘The Circuit Court sus- 
tained the action of the executor and reversed the judgment 
below. On appeal to the South Dakota Supreme Court the 
judgment of the Circuit Court was affirmed. In its opinion, 
the court said: 


Respondents concede that it is the rule of this state that the mort- 
gagee may sue on the indebtedness without foreclosing the mortgage. 


Hampe et al. v. Manke et al., 28 S. D. 501, 184 N. W. 60; Green v. 
Frick, 25 S. D. 342, 126 N. W. 579; Bennett v. Ellis et al., 13 S. D. 
401, 83 N. W. 429; Federal Land Bank v. Schley, S. D., 293 N. W. 
879. However, respondents contend that this rule no longer exists 
after the death of a mortgagor who has left a will devising the mort- 
gaged property, and bases this contention upon our statute, SDC 
56.0227, which provides: ‘When real estate subject to mortgage 
passes by will, the devisee must satisfy the mortgage out of his own 
property without resorting to the estate of the decedent unless there is 
an express direction in the will that the mortgage shall be otherwise 
paid.” 

It is respondents’ contention that under this statutory provision 
real property subject to a mortgage which has been devised under the 
terms of a will becomes the primary source of payment of encum- 
brances thereon in the absence of a clear testamentary intent to the 
contrary, and that the mortgagee has a provable claim against the 
estate only to the extent that the security proves inadequate. 

Section 250, Real Property Law of New York, is similar to our 
section SDC 56.0227; the only difference being that the New York 
statute applies to property to which an heir succeeds as well as to 
property devised by a will. Recent New York cases construing this 
statute have held in accord with respondents’ views. Cochrane v. 
Hawver et al., 54 Hun 556, 7 N. Y. S. 907; Hauselt et al v. Patter- 
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son et al., 124 N. Y. 849, 26 N. E. 937; In re Horner’s Estate, 149 
Misc. 695, 268 N. E. 74; In re Weissman’s Will, 140 Misc. 360, 250 
N. Y. S. 500; Matter of Rosenbaum’s Estate, 157 Misc. 316, 283 
N. Y. S. 519; In re Burrows’ Estate, 167 Misc. 1, 3 N. Y. S. 2d 449, 

The reasoning of these New York cases as applied to our South 
Dakota statute is that when death occurs this statute relating to de- 
vised mortgage property comes into operation and requires that a 
creditor fashion his remedy in accordance therewith. A creditor will 
not be permitted to nullify the effect of this statute by compelling pay- 
ment out of the general assets of the estate or be permitted to create 
circuitous litigation involving the subrogation of the personal repre- 
sentative to the rights of the mortgagee. The net result of the rea- 
soning is stated in the case of In re Weissman’s Will, supra [140 Misc. 
360, 250 N. Y. S. 501]: “When it is found that a decedent has exe- 
cuted a bond and mortgage on real property, his estate is substan- 
tially in the position of surety or guarantor respecting the mortgage 
obligations, and the mortgagee has a provable claim against the estate 
itself only if and to the extent that the security proves inadequate.” 

We believe that this reasoning is sound, and that it applies to any 
devised mortgaged realty. The situation is somewhat analogous to 
the transfer of mortgaged realty to a grantee who assumes and agrees 
to pay the mortgage, which, this court has held, creates a quasi surety- 
ship relation between the mortgagor and mortgagee. Zastrow v. 
Knight et al., 56 S. D. 554, 229 N. W. 925, 72 A. L. R. 379. 

Appellant relies to a large extent upon the early case of Wright v. 
Holbrook, 32 N. Y. 587, but that case involved an equitable lien grow- 
ing out of a contract of purchase. The court in that case did assume 
and discuss a mortgagor-mortgagee relationship, but the decision ulti- 
mately rested upon the premise that the statute had no application to 
the type of lien there involved. So far as we have been able to deter- 
mine, the case has never been considered as authority in New York for 
the position of appellant. 


REEBREREEEEEEE 


Payment by Means of Bankers’ Letters of Credit 

Plaintiff agreed to buy egg yolk powder from concerns in 
China, and agreed to pay for it by means of bankers’ letters of 
credit against which the seller might draw drafts accompanied 
by invoices and bills of lading. Plaintiff thereupon procured 
defendant bank to issue its letters of credit authorizing such 
drawings. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §766. 
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Plaintiff now seeks to enjoin defendant bank from accept- 
ing drafts drawn under such letters of credit because plaintiff 
has an apprehension that even if bills of lading accompany the 
drafts plaintiff never will get the egg yolk powder: because 

such bills may be issued by Japanese ships which will fail to 
bring the powder to the United States. 

It was held that plaintiff could not enjoin defendant bank 
from accepting drafts drawn under such letters of credit be- 
cause of plaintiff’s apprehension, since under the contract the 
sellers were entitled to payment when the bills of lading were 


obtained. Grob v. Manufacturers Trust Co., Supreme Court, 
29 N. Y. Supp. (2d) 916. In its opinion, the court said: 


It is quite plain, however, that under plaintiff’s contracts the sell- 
ers have performed and are entitled to their pay when bills of lading 
are obtained, and that defendant is required to accept the drafts when 
bills of lading are presented, and that it is the plaintiff who took the 
risk of actual delivery of the goods. ‘That is the plain meaning and 
necessary effect of authorizing the sellers to draw drafts accompanied 
by bills of lading instead of delaying payment until actual delivery, 
and it also is the plain meaning of authorizing defendant to accept 
drafts accompanied by bills of lading instead of delaying acceptance 
until actual arrival of the merchandise. Granting the requested in- 
jenction would be nothing other than shifting to the sellers or to the 
defendant risks which plaintiff has contracted to assume, or, in other 
words, authorizing plaintiff to breach his contracts and compelling 
defendant to breach its contracts. 


REBEL EEE 
Application of Collateral Note Held by Bank 


Where a party receives a note as collateral security, he 
must use ordinary diligence to collect it, and, if loss should 
occur to the debtor by reason of the pledgee’s failure to do so, 
he is liable to the debtor for the loss. This rests upon an im- 
plied contract (where there is no special agreement) that the 
pledgee (bank) will observe good faith and diligence in re- 
spect to its collection. If the bank is guilty of unreasonable 
delay resulting in damages to the pledgor-borrower, the bank 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1280. 
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makes the paper its own and must account to the debtor on the 
principal debt for the sum which he could have made by pur- 
suing the maker of the pledged collateral note with ordinary 
diligence. This was decided by the Court of Appeals of Ken- 
tucky in the case of Erlanger Citizens Bank v. Williams, 151 
S. W. Rep. (2d) 381. 

In this case the maker of a note payable to a bank pledged 
the note of a third party as collateral on his note to the bank. 
Subsequently a liquidating agent took over the bank. The 
liquidating agent, however, did not sue on the pledged note 
during the period when suit could have been brought with some 
hope of success. 

In an action by the bank’s liquidating agent against the 
maker of the note payable to the bank to recover the balance 
due thereon, the maker set up the defence that no recovery 
could be had as the negligence of the bank’s liquidating agent 
had resulted in a loss because of the failure to collect the note 
pledged to the bank as security. The amount of the pledged 


note was equal to the unpaid balance on the note payable to 
the bank. 

It was held that the liquidating agent of the bank did not 
exercise ordinary diligence to collect the collateral security 
and because of this negligence no recovery was allowed against 
the maker of the note. In its opinion, the court said: 


A special property in the thing pledged vests in the pledgee and 
he is a holder for value to the extent of the amount for which it is 
pledged. 21 R. C. L. 649, 660. The right which a pledgee ordinarily 
has to sell the pledged property upon non-payment of the debt does 
not exist where it is a promissory note, in the absence of an express 
agreement, because such paper has no established market value and 
must generally be sold at a sacrifice, there being no presumption that 
it was the intention of the parties thus to deal with it. Jones on Col- 
lateral Security, Section 651; Shindler v. Hayden’s Adm’r, 8 Ky. Law 
Rep. 859. The pledgee is therefore under a duty to the pledgor to 
enforce its collection. 21 R. C. L. 666; 8 Am. Jur., Bills and Notes, 
Section 939. It is a rule of general acceptation that where a party re- 
ceives a note as collateral security, he must use ordinary diligence to 
collect it, and, if loss should occur to the debtor by reason of the 
pledgee’s failure to do so, he is liable to the debtor for the loss. This 
rests upon an implied contract (where there is no special agreement) 
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that the pledgee will observe good faith and diligence in respect to its 
collection. If he is guilty of laches resulting in damages to the pledgor, 
he makes the paper his own and must account to his debtor on the 
principal debt for the sum which he could have made by pursuing the 
maker of the collateral paper with ordinary diligence. Bonta v. Curry, 
66 Ky. 678, 3 Bush 678; Noland v. Clark, 49 Ky. 239, 10 B. Mon. 
239; Shindler v. Hayden’s Adm’r, supra; Day v. Kenton, 62 S. W. 3, 
22 Ky. Law Rep. 1917; Roberts v. Farmers’ Bank, 118 Ky. 80, 80 
S. W. 441; Hamilton’s Ex’r v. Hamilton, 84 S. W. 1156, 27 Ky. Law 
Rep. 298; Menser v. Lea, 176 Ky. 391, 195 S. W. 813; Hudson & Co. 
v. Wood, 183 Ky. 16, 208 S. W. 2; Jones on Collateral Security, Sec- 
tion 692; 49 C. J. 1021; 21 R. C. L. 667. 

With this outline of the law in mind, we look at the evidence. The 
plaintiff’s debt was a demand note originally for $1,460, executed in 
October, 1931. On December 9, 1931, Williams paid $200 on it and 
endorsed and pledged to the bank as collateral a certain $400 note with 
which we are not concerned on the appeal, and a $1,200 note executed 
by Edward C. Wendt to Williams which matured April 9, 1932. The 
bank was placed in the hands of the State Banking Department for 
liquidation on January 7, 1932. The deputy banking commissioner in 
charge called upon Wendt to pay his note and he drew attention to 
the fact that it was not due. The note bears endorsement of payment 
of $36 interest on June 9, 1932, and $12 interest on August 9, 1932, 
which sums were credited on Williams’ note to the bank. Though quite 
indefinitely, it appears that in response to a notice of maturity Wendt 
stated, “he felt that he was unable to do very much about it.” There 
were several successive liquidating agents, the first of whom had died. 
None of these officers did anything toward collecting the note until 
sometime in August, 1933, when it was turned over to the attorney for 
the deputy banking commissioner. His investigation then made ap- 
pears to have been the first for or on behalf of the liquidating agent of 
the bank. The attorney testified that he then found Wendt to be 
insolvent. ‘ 

For more than fifty years Wendt had conducted the largest retail 
hardware store in Newport. There is an estimate in the record that 
as late as 1932 his stock of merchandise was worth $30,000 to $40,000. 
He had been offered $55,000 for his business property in 1928 or 
1929. It was subject to a lien of $17,000. Wendt began having 
financial difficulties early in 1932, but it is undenied that he was able 
to pay his current bills until about the beginning of 1933. It appears 
that from 1931 on Wendt, who was then about 80 years old, began in- 
vesting considerable money in some kind of oil company stock venture, 
and was fleeced to the extent of about $30,000. He was continually. re- 
lying upon promises of great profit and appears to have been able to 
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raise cash to put into this venture as called upon. There is evidence 

tending to show that he was insolvent in the sense that had all his credi- 
tors closed down on him at once he could not have paid out. This was 
ir, 1982 and 1933, particularly in the latter year. Some wholesale 
merchants refused to extend further credit and he paid them in cash. 
No suit was filed by any one against Wendt to enforce the collection 
of any debt except by Belknap Hardware & Manufacturing Company, 
who sued him in February, 1933, for $1,680. Judgment was rendered 
and on May 4, 1933, an execution was levied on the stock of merchan- 
dise. On that day Wendt made an assignment for the benefit of his 
creditors. Meanwhile, the holder of the mortgage on the building ob- 
tained a foreclosure judgment on June 10, 1933. ‘The building was 
appraised at $25,000, but the mortgagee bought it for its debt. Wendt 
was adjudged a bankrupt October 9, 1933. He listed Williams as a 
creditor and Williams testified he mailed to the bank the notice of the 
bankruptcy sent him. Still the liquidating agent did nothing. He 
asserted no claim against the bankrupt estate. It paid 18.9 cents on 
the dollar to the creditors who made claims. In the same ratio $226.80 
could have been realized on the Williams note. 

Let us look at the law particularly applicable. The responsibility 
of the pledgee is not determinable by the strict rules of law applicable 
to negotiable paper but rather by the general principles of the law of 
agency. Jones on Collateral Securities, Section 700; Bonta v. Curry, 
supra. What constitutes negligence in the collection of collateral se- 
curity is, of course, a question of fact and is to be decided by a jury 
where the evidence is contradictory, or different inferences may be rea- 
sonably drawn. Of course, the circumstances of each case are to be 
considered in determining the question of negligence. In the case at 
bar there existed more than the duty generally owing in such instances, 
for the statute imposed upon the liquidating agent the duty of pro- 
ceeding expeditiously to reduce the assets of the bank to cash and dis- 
tribute them. Section 165a-17, Kentucky Statutes; Collopy v. Dor- 
man, 250 Ky. 513, 63 S. W. 2d 610. The most that the evidence op- 
posing that of the defendant, who had the burden of proving neg- 
ligence, consisted of opinions that Wendt was insolvent in 1932, espe- 
cially in the latter part, and that action by the bank to enforce collec- 
tion would have precipitated bankruptcy. But insolvency, though an 
important factor, is not conclusive of an inability to collect, “for the 
reason that the maker may pay this particular debt, although he is 
unable to pay all his debts.” Section 699, Jones on Collateral Secu- 
rities. No witness testified that the bank could not have collected the 
dcbt. The undisputed facts are that Wendt was finding money to 
pay cash for purchases of merchandise and to put into his unfortunate 
speculation; and that a later creditor, for a debt $500 larger, suc- 
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ceeded by exercising ordinary diligence to collect its debt, while the 
liquidating agent of the bank did nothing. He could have proceeded 
in the same way more than a year before the Belknap Company did. 
The value of the merchandise stock far exceeded that debt even meas- 
ured by a forced sale at that time. The same is true as to his build- 
ing. This was a case, we think, where not only the statutory duty of 
the deputy banking commissioner required that suit be brought to 
enforce the collection but likewise the general duty of a pledgee or its 
representative to exercise ordinary diligence, for where there is dan- 
ger of insolvency it is his duty to bring suit without delay. Bonta v. 
Curry, supra. 49 C. J. 1024. The facts do not bring the case within 
the rule that suit is not required where it would be a mere futility. 
49 C. J. 1024. The fact that a year and a half after maturity of 
the note the maker’s bankrupt estate—with all the factors of sacrifice 
and cost involved—paid substantially 19 cents on the dollar to general 
creditors except the pledgee who did not bestir himself to file a claim 
as was his duty, is persuasive that had the bank’s representative moved 
to collect the note when it matured he could have realized the full 
amount. 49 C. J. 1024. We have a very similar state of facts in 
Hamilton’s Ex’r v. Hamilton, supra. There were two notes made by 
the same obligor, one of which was held by the payee and collected by 
him through suit. The other note had been endorsed and delivered by 
the payee to a third party as collateral security. The pledgee for a 
period of three years delayed instituting suit to collect the note and 
there was a total loss. The pledgee was held liable to the pledgor for 
the amount of the note on account of his negligence. While that case 
was decided by a chancellor in the settlement of an estate, this court 
had no difficulty in confirming his finding of fact that there was negli- 
gence, principally because one note was collected by seasonable action 
and it was not shown the other could not also have been collected. 

We are of opinion that while there was a scintilla of evidence af- 
fording a reasonable inference to the contrary, it was not sufficient to 
submit the case to the jury and the court was justified in holding as a 
matter of law that the several successive liquidating agents of the bank 
did not act in good faith, legally speaking, with its debtor, and did not 
exercise ordinary diligence to collect the collateral security, which 
negligence resulted in its loss in an amount equal to the debt. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


LIMITATION OF AUTHORITY OF NOTE 
TELLER AND CASHIER 


Reconstruction Finance Corporation v. Gohl, Supreme Court of New 
Jersey, 21 Atl. Rep. (2d) 693 


In an action on note, parol evidence of contemporaneous oral 
agreement of payee bank’s note teller and cashier with one cf two 
makers of note that he would never be held responsible for payment 
thereof was inadmissible. 

In this action defendant sought the benefit of an alleged oral 
understanding with payee bank’s note teller and cashier that such 
defendant would never be held responsible for payment of the note, 
which he signed at co-maker’s request for the alleged accommodation 
of the bank. It was held that defendant was estopped from invok- 
ing failure of consideration for his execution of note as defense. 
Moreover, the alleged oral agreement by the note teller and cashier 
that defendant would never be held responsible for the payment of 
the note was invalid as beyond the scope of such agents’ ordinary 
authority in the absence of showing that the bank’s board of directors 
authorized, ratified, or knew of, such agreement. 


Action on a note by Charles A. Faircloth, receiver of the Chelsea- 
Second National Bank and Trust Company, for whom the Reconstruc- 
tion Finance Corporation was subsequently substituted as plaintiff 
against Alfred F. Gohl and another. A verdict for plaintiff against 
named defendant was directed, and such defendant obtained a rule to 
show cause why he should not be allowed a new trial. 

Rule discharged. 

Thomas H. Munyan and Daniel Bell, Jr., both of Atlantic City, for 
plaintiff. , 

Edward I. Feinberg, of Atlantic City, for defendant Gohl. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1080, 1081. 
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JAYNE, C. J.—The trial of this action resulted in the direction of 
a verdict in faver of the plaintiff against the defendant Alfred F. Gohl. 
An exception to the ruling was allowed but the attorney of the defend- 
ant has desired a rule to show cause pursuant to which he assigns the 
substance of the exception as a reason for the allowance of a new trial. 

A rapid summary of the significant facts will exhibit the subject 
debated. Antecedently, a promissory note made by Florence James 
and her father Albert Gohl and payable to Pauline Y. Gohl, the mother 
of Florence, had been discounted for value by the Chelsea-Second Na- 
tional Bank and Trust Company of Atlantic City. The bank pledged 
this note among others with the Reconstruction Finance Corporation 
as collateral security for a loan made by the corporation to the bank. 
Before the maturity of the note, the co-maker Albert Gohl died. The 
note was returned to the bank at maturity for presentation, collection 
or renewal and was protested for nonpayment. Thereafter, on Janu- 
ary 16, 1933, a promissory note of like amount was made by Florence 
James and her brother Albert F. Gohl, the defendant, and delivered 
to and accepted by the bank. This is the note in suit. On January 27, 
1933, the bank was declared insolvent and a receiver was appointed to 
assume charge of its assets. The note became due on February 16, 1933. 
Incidentally, it may be explanatory to disclose that this action to re- 
cover the principal and interest due on the note was instituted by 


Charles A. Faircloth, the receiver of the bank. The cause of action 
was thereafter assigned to the present plaintiff and an appropriate 
rule substituting the assignee as the party plaintiff was entered. 

At the trial the essential proof of the execution, delivery and non- 
payment of the note was introduced by the plaintiff. 


The defendant ventured to prove that he received no consideration 
for his execution of the note and signed the instrument solely to ac- 
commodate the bank. The testmony, however, presented by the de- 
fendant tended only to reveal that after the maturity of the former 
note, Mrs. James sought to effectuate some arrangement with the bank 
to continue the obligation. Ultimately she was informed that the bank 
would accept a new note if her brother, the present defendant, would 
sign the note as co-maker with her. The defendant visited the bank 
at the request of his sister, Mrs. James and it is said that he was there 
informed by the note teller and subsequently by the cashier that his 
signature was desired merely as a matter of form and that he would 
never be held responsible for the payment of the note. He subscribed 
to the instrument, he says, with that understanding. It must, of course, 
be acknowledged that as between the immediate parties and a party 
other than a holder in due course, the delivery of the note may be shown 
to have been conditional or for a special purpose only and not for the 
purpose of transferring the property in the instrument. R. S. 7 :2-16, 
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N. J. S. A. 7:2-16. Here, however, there was actual and intentional 
delivery of the note but allegedly no obligation, conditional or other- 
wise, to pay it. The agreement attempted to be shown here is not a 
condition attached to the delivery of the note. The statute is therefore 
inapplicable. In consideration of the execution and delivery of the note 
by the defendant, the bank refrained from demanding and enforcing 
the payment of the former note. The sister and mother of the defend- 
ant were thereby accommodated. The accommodated party in a legal 
sense is the party to whom the credit of the accommodating party is 
loaned not a third person who may receive an advantage by the loan 
of the credit. The oral agreement, if made, was rather an engagement 
in which the defendant knowingly embarked upon an excursion of de- 
ception. He inserted among the ostensible assets of the bank an obliga- 
tion in writing which, by reason of a contemporaneous oral agreement, 
he never expected to fulfill. 

In Mount Vernon Trust Co. v. Bergoff, 272 N. Y. 192, 5 N. E. 2d 
196, 197, Judge Lehman, speaking for the Court of Appeals of New 
York, characterized such an engagement in this language: ‘‘ A fictitious 
note delivered to a bank, intended to become part of its apparent assets, 
though not intended to be enforceable, is in itself a continuing false- 
hood calculated to deceive the public, and any person delivering such 
a note becomes a party to the falsehood. 


“In such case it is immaterial whether the note was based on good 
consideration or not. The stability of banks is a matter of such public 
concern that the state cr federal government regulates the affairs of 
each bank and periodically examines its apparent condition. The state 
cannot sanction any device intended to give a false appearance to a 
transaction or increase the apparent stability of a bank. The defendant 
may not have intended to deceive any person, but, when she executed 
and delivered to the plaintiff bank an instrument in the form of a note, 
she was chargeable with knowledge that, for the accommodation of the 
bank, she was aiding the bank to conceal the actual transaction. Public 
policy requires that a person who, for the accommodation of the bank, 
executes an instrument which is in form a binding obligation, should 
be estopped from thereafter asserting that simultaneously the parties 
agreed that the instrument should not be enforced. Cf. Iglehart v. 
Todd, 203 Ind. 427, 178 N. E. 685; Denny v. Fishter, 238 Ky. 127, 36 
S. W. 2d 864; Bangor Trust Co. v. Christine, 297 Pa. 64, 146 A. 545; 
Cedar State Bank v. Olson, 116 Kan. 320, 226 P. 995; Mars Nat. Bank v. 
Hughes, 256 Pa. 75, 100 A. 542.’’ 


Moreover, the note teller and cashier in attempting to make such an 
agreement for the bank would be trespassing beyond the scope of 
their ordinary authority. It did not appear that the board of directors 
autherized or ratified or indeed had any knowledge of any such ex- 
traordinary bargain. First Nat. Bank of Greencastle v. Baer, 277 Pa. 
184, 120 A. 815. The borrowing or loaning of mere naked and ineffec- 
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tual signatures on negotiable instruments would be a traffic inimical to 
sound public policy. The insolvency of the bank intervened. 

The legal issues at the close of the trial were (1) whether parol evi- 
dence was admissible to preve such an oral contemporaneous agree- 
ment and (2) whether the defendant, assuming the circumstances to have 
existed as he related them, could interpose such a defense in an action 
prosecuted by a receiver for the benefit of the creditors of the insolvent 
bank. 

One ground for the direction of the verdict was that the oral agree- 
ment, if made, was in the circumstances an illegal engagement and to 
permit it to be utilized by the defendant in the present action would 
be contrary to sound public policy. If it was an illegal compact, how, 
then, does the bank or its assignee, escape the principle, ex dolo malo 
non oritur actio. The answer is that the cause of action of the plain- 
tiff does not arise ex turpi causa. The bank does not require the aid 
of the deceptive transaction to prove its alleged cause of action and 
the integrity of the established written contract (the note) could not 
be affected by what, if true, was an unauthorized collateral undertaking 
to practice deception. The defendant was the party who sought the 
benefit of the oral understanding. In view of all the circumstances to 
which reference has been made he was estopped from invoking a failure 
of consideration as a defense. 

A survey of the pertinent authorities sustains the propriety of the 
directed verdict. The doctrine applied was recognized by our Supreme 
Court in Beers v. Broad, ete., National Bank of Newark, 102 N. J. L. 5, 
131 A. 105 and approved, on appeal, by the Court of Errors and Ap- 
peals, 107 N. J. L. 372, 151 A. 905. In Schmid v. Haines, 115 N. J. L. 
271, on page 274, 178 A. 801, the doctrine is discussed with a citation 
of authorities. Other cases illustrative of this principle of estoppel may 
be found cited in 64 A. L. R. 595; 95 A. L. R. 543. 

True, the testimony concerning the making of the oral agreement 
was in a contradictory state but the application of the principle of 
estoppel left no essential and indispensable factual question to be sub- 
mitted to the jury. 

The American editors in Notes to Duchess of -Kingston’s Case, 3 
Smith’s Lead. Cas. 729 stated: ‘‘A person who is so ill-advised as to 
execute a written contract in reliance upon an assurance that it shall 
not be literally enforced, must submit to the loss if he is deceived, and 
cannot ask that a principle of great moment to the community shall be 
made to yield for the sake of relieving him from the consequences of 
his indiscretion.’’ The so-called parol evidence rule applies within its 
qualified sphere with like rigor to negotiable instruments. Chaddock v. 
Vanness, 35 N. J. L. 517, 10 Am. Rep. 256. It is, of course, a well 
settled rule that as between parties to a note the true consideration, 
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the absence thereof or the accommodation character of the paper may 
be shown. To admit parol proof of a contemporaneous oral agreement 
that so contradicts a lawful, valid written contract as to render the 
latter absolutely impotent, would amount to a circumvention of the 
beneficial object of the parole evidence rule. To hold that parties made 
two contracts at the same time, one of which is in positive contradiction 
of the other is somewhat fantastic. In Wright v. Remingon, 41 N. J. L. 
48, 32 Am. Rep. 180, the third ground of defense was, that at the time 
of the execution of the notes, it was represented to Mrs. Remington 
that the signing was a mere matter of form, and that she would not be 
held liable. It was held that evidence of such contemporaneous parol 
declarations was inadmissible. Reviewing the judgment in the Court 
of Errors and Apepals, Remington v. Wright, 43 N. J. L. 451, on page 
452, the Chancellor stated: ‘‘As to the other defence, it is enough to 
say, that to admit proof of a parol contemporaneous promise, on the 
part of the payees, that the wife should not be called upon to pay the 
notes, would be in violation of the familiar rule of evidence which ex- 
eludes parol evidence to contradict the terms of written instruments.”’ 

In the ease of Cerli v. National Mill Supply Company, 78 N. J. L. 
1, 73 A. 252 affirmed 80 N. J. L. 464, 78 A. 1134, the question projected 
was whether the contract embodied in a promissory note, by which an 
accommodation maker obligates himself to pay a fixed amount of money 
to the holder at a specified date, can be controlled by oral evidence that 
at the time of the delivery of the note by the maker to the holder it 
was understood between them that the note was to be paid by a third 
person for whose accommodation it was drawn and not by the maker. 
Such a defense was held to be inadmissible. In Middleton v. Griffith, 
57 N. J. L. 442, on page 448, 31 A. 405, 407, 51 Am. St. Rep. 617, it 
was declared: ‘‘Evidence of a parol contemporaneous agreement that 
the note should not be paid, in whole or in part, is not admissible.’’ 

The incompetency of proof to establish an oral contemporaneous 
agreement of similar import was discussed by Chief Justice Gummere 
in the Beers case previously cited (Sup. Ct. opinion) and Mr. Justice 
Heher alludes to the subject in Schmid v. Haines, supra. In Giberson v. 
First Tational Bank, 100 N. J. Eq. 502, 136 A. 323, relief was: sought 
in Equity upon the assumption that an oral agreement of such import 
could not be proved in a court of law and it was held by the learned 
Vice-Chancellor that such a defense would not be available to the com- 
plainants at law. 

Numerous cases, apparently the weight of authority, holding that 
such testimony is inadmissible are cited in 20 A, L. R. 490; 54 A. L. R. 
717; 75 A. L. R. 1519. 

A reconsideration of the grounds upon which the ruling was based 
leads to the conclusion that the direction of the verdict was proper. 
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DEPOSIT BY ONE PERSON IN NAME OF 
ANOTHER 


— 


In re Matthes’ Estate, Court of Appeals of Ohio, 35 N. E. Rep. (2d) 864 


A person opened a savings account in the name of ‘‘First Church 
of Christ Scientist Building Fund,’’ and at the same time instructed 
the bank to honor only withdrawals made by herself. It was held 
that the person’s administrator is entitled to the balance remaining 
in the account at her death in the absence of any evidence that the 
account represented church funds or that it was a trust fund or a 
gift. 


Proceeding in the matter of the estate of Hannah Matthes, deceased, 
wherein the First Church of Christ Scientist of Sandusky, Ohio, filed 
an application asking that the amount of a savings account in the Third 
National Exchange Bank of Sandusky be stricken from the inventoried 
assets of the decedent’s estate and that William E. Didelius, admin- 
istrator de bonis non with the will annexed, be ordered to deliver to 
the church the passbook, evidencing the account. From a judgment 
granting the application, the administrator appeals on questions of law. 

Judgment reversed and final judgment directed to be entered for 
the administrator. 

William E. Didelius, of Sandusky, and Thomas E. Croke, of Cleve- 
land, for appellant. 

Flynn, Frohman, Buckingham, Py & Kruse, of Sandusky, for ap- 
pellee. 


LLOYD, J.—Hannah Matthes, a resident of Sandusky, Ohio, and a 
member of ‘‘First Church of Christ Scientist’’ of that city, died on 
July 6, 1938. William E. Didelius is the duly appointed, qualified and 
acting administrator de bonis non, with the will annexed, of her estate. 
On September 11, 1939, the church demanded of the administrator that 
he deliver to it the passbook of savings account No. 10707 in the Third 
National Exchange Bank of Sandusky. The demand was refused and 
thereupon, on January 28, 1940, the church filed its application in the 
Probate Court asking that the amount of this account $690.19, be 
stricken from the inventoried assets of the decedent’s estate and that 
the administrator be ordered to deliver to it the passbook, evidencing 
the account. The application was granted by the Probate Court and, 
that court overruling his motion for a new trial, the administrator 
appeals to this court on questions of law. 

The account No. 10707 was opened by Hannah Matthes on Septem- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §424. 





850 THE BANKING LAW. JOURNAL 


ber 18, 1915, in the name of ‘‘First Church of Christ Scientist Build. 
ing Fund.’’ The last deposit therein was made October 7, 1929. She 
authorized and directed the bank to honor only withdrawals from the 
account made by herself, as follows: 


“10707 
‘‘Office of First Church of Christ Scientist. 


‘*First Church of Christ Scientist Bldg. Fund. 
“‘To the Third National Exchange Bank, 
‘‘Sandusky, Ohio. 

“‘Below please find duly authorized signatures which you will recog- 
nize in payment of funds or the transaction of other business on our 
account. 

‘Respectfully yours 
‘Hannah Matthes 


Sav. 10707 
“*Date 9/17/15 


‘Address 603 Decatur Street.’’ 


Subsequent to the initial deposit of $30 many deposits were made 
in this account, ranging in amounts from $10 to $553.51, the major num- 
ber thereof being less than $50. The aggregate amount of the deposits 
approximated $8,500, on which interest of about $280 was paid by the 
bank. Hannah Matthes withdrew therefrom various amounts at various 
times, leaving therein at the time of her death the afore-mentioned bal- 


ance of $690.19. 

Of the eight checks in evidence drawn on this account, seven were 
to the order of cash, to Hannah Matthes or to bearer, and one to the 
order of ‘‘Time Ctf.’’ for a certificate of deposit of $2,000 payable to 
Emma Matthes. One of the ‘‘to the order of cash’’ checks for $400 and 
another for $260, were for Emma Matthes. These checks were all signed 
‘*First Church of Christ Scientist, Hannah Matthes’’ or ‘‘ First Church 
of Christ Scientist, by Hannah Matthes.”’ 

Hannah Matthes also had a personal account in the Citizens Banking 
Company of Sandusky, Ohio, and there are in evidence eight checks 
drawn by her on this account—one for $300 to the order of the treas- 
urer of the church, and one for $100, one for $300, four each for $500, 
and one for $1,100, to the order of its building fund. 

By comparison with the withdrawals from account No. 10707 shown 
by a statement in evidence of the Third National Exchange Bank, it 
might perhaps be inferred that the decedent had deposited from time 
to time in her Citizens bank account withdrawals from account No. 
10707. 

The treasurer of the church testified that in or after 1925 the de- 
cedent was president of the church but as far as she knew had never 
been treasurer, and that there was no church record of account No. 
10707 but that the church records do show that certain amounts, aggre- 
gating $3,330.25, were received from Hannah Matthes and entered as 
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contributions, and that other amounts received were recorded as con- 
tributions and collections without any designation of the source thereof. 
This account No. 10707 was not carried on the records of the church, 
nor is there any evidence that the church had ever given Miss Matthes 
any funds for deposit or that it or any of its officers had knowledge of 
the account or knew from what source the deposits therein were re- 
ceived; nor is there any evidence that Hannah Matthes was an agent 
of the church for any purpose, nor any as to her financial condition 
when the account was opened and when the several deposits therein 
were made, nor any evidence that the account represented contributions 
by others for the benefit of the church. 

The record discloses no facts upon which to base a finding in favor 
of the church that the account represented church funds or was a trust 
fund or a gift. Such withdrawals therefrom as were given to the church 
were gifts, but the balance therein, so far as the evidence shows, be- 
longed to Hannah Matthes, and is a part of her estate. 

This conclusion requires a reversal of the judgment of the Probate 
Court and the entry of a final judgment for the appellant administrator. 


STOCK INVESTMENTS BY FIDUCIARIES 


Reinhardt v. National State Bank, Court of Chancery of New Jersey, 
20 Atl. Rep. (2d) 654 


A testatrix gave her executors ‘‘power to reinvest, in a safe and 
proper manner, in bonds and mortgages, or reliable bonds and 
stocks.’’ In determining whether the executors had authority to 
invest in shares of the capital stocks of corporations, it was suggested 
that the clause quoted above should not be construed to give specific 
power to invest in stocks but rather taken to indicate that the 
testratrix considered ‘‘reliable bonds and stocks’’ as a single group 
and intended her executors to invest ‘‘in a safe and proper manner,’’ 
in such securities of that group as might be specified by the legisla- 
ture as safe and proper. It was held that the word ‘‘stocks’’ was 
used in the commonly accepted sense as meaning shares of stock in 
private corporations. 


Suit by James H. Reinhardt, one of the executors of the last will 
and testament of Eliza O. D. Reinhardt, deceased, against the National 
State Bank and others, for construction of the will and to determine 
whether the complainant and his coexecutor had authority to invest in 
shares of the capital stock of corporations. 


SES EEO IE Se: eae SC RE ORE Sh LS TL OR SRN as WD Pee eN APSE yor ET Oe Ry > 
NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513. 
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Decree in accordance with opinion. 

Martin Simon, of Newark for complainant. 

Alexander T. Schenck, of Newark, for defendant National State Bank 
of Newark. 

Pitney, Hardin & Skinner, of Newark (Arthur J. Martin, Jr., of 
Newark), for defendant Newark Eye & Ear Infirmary and others. 

Child, Riker, Marsh & Shipman, of Newark (Theodore Me. C. Marsh 
of Newark), for defendant N. J. Orthopaedic Hospital & Dispensary. 

Hobart, Minard & Cooper, of Newark (Donald O. Hobart, of 
Newark), for defendant Moody Mt. Hermon School for Boys. 

McCarter, English & Egner, of Newark Winslow B. Ingham, of 
Newark), for defendant Hospital & Home for Crippled Children. 

E. Garfield Gifford, of Newark, for defendant Florence Crittenton 
League of Newark, N. J. 


> 


i 
BIGELOW, V. C.—The late Eliza O. D. Reinhardt, by her last will 
and testament, directed that her estate should remain intact during the 
lifetime of her husband and that the net income should be paid to him. 
To her executors she gave ‘‘power to reinvest, in a safe and proper 
manner, in bonds and mortgages, or reliable bonds and stocks.’’ One 
of the executors, who is the complainant in this cause, asks the court 
to construe the will and determine whether he and his co-executor have 
authority to invest in shares of the capital stock of corporations. 


At an early day, 1831, Chancellor Vroom considered at length the 
subject of investment of trust funds, and laid down two general rules— 
that an investment is made at the risk of the trustee, unless due security 
be taken by him, and that due security means either government bonds 
or landed security, that is, mortgages. Gray v. Fox, 1 N. J. Eq. 259, 
22 Am. Dee. 508. To the same effect is Vreeland v. Vreeland’s Adm’r, 
16 N. J. Eq. 512, 530. Then the legislature in 1865 enacted that any 
executor, guardian or trustee might lawfully invest in bonds issued by 
the State, ‘‘provided, that this act shall not apply to cases where the 
deed of trust, or the last will and tesament of any testator, or any court 
having jurisdiction of the matter, specially directs in what manner the 
trust fund shall be invested.’’ P. L. 1865, p. 737. From time to time 
since then the legislature has broadened the legal list, now found in 
R. 8. 3:16-1, N. J. 8. A. 3:16-1, but the proviso quoted has always been 
retained in substance. , 


When the deed of trust or will gives authority to invest in general 
terms such as to ‘‘invest in first class interest bearing securities’’ or 
‘‘in productive funds upon good securities,’’ the trustee must invest 
in such securities as the statute prescribes for trust funds, or as the 
court on a special application directs. Ward v. Kitchen, 30 N. J. Eq. 
31; Woodruff v. Ward, 35 N. J. Eq. 467; Brown v. Brown, 72 N. J. Eq. 
667, 65 A. 739; Babbitt v. Fidelity Trust Co., 72 N. J. Eq. 745, 758, 66 
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A. 1076. Likewise, if there is a general direction to invest in securities 
of a certain class which is included in the statutory list, the trustee is 
limited to such securities of the designated class as fit the statutory 
specifications. Thus, the will before me authorizes investment ‘‘in bonds 
and mortgages,’’ but the executors must follow the statute and are by 
it confined to first mortgages on improved real estate in an amount not 
exceeding 60 per cent of the estimated worth of the real estate. 

But if the trust instrument authorizes investment in a class of 
securities which is not within the statutory scheme, then the creator of 
the trust is considered to have intended that the trustee should not be 
limited by the statute but only by the general rules of good faith and 
reasonable care. The word ‘‘stocks’’ which appears in Mrs, Reinhardt’s 
will, occasionally refers to governmental obligations when used to de- 
scribe investments. Gray v. Fox, supra. But commonly, the term 
means shares of the stock of private corporations. The testatrix pre- 
sumably employed the word in this sense. At the time the will was 
made, 1926, and when testatrix died, 1934, the statute governing 
trustees’ investments, C. S. p. 3864, N. J. S. A. 3:16-1 did not authorize 
trustees to invest trust funds in any kind of corporate stocks. 

Some of the defendants suggest that the clause in the will which I 
have quoted, should not be construed to give specific power to invest in 
stocks but rather taken to indicate that the testatrix considered ‘‘reliable 


bonds and stocks’’ as a single group and intended her executors to invest 
‘‘in a safe and proper manner,’’ in such securities of that group as 
might be specified by the legislature as safe and proper; that the clause 
is restrictive and does not enlarge the class of securities in which the 
fund may be put. I do not agree. I think that testatrix clearly intended 
that her executors might put part of her estate in carefully selected 
stocks. 


Several years after the death of testatrix, the legislature authorized 
trustees to invest in certain preferred stocks of public utility and indus- 
trial corporations. R. 8. 3:16-1 (n) and (p), N. J. S. A. 3:16-1 
(n and p) P. L. 1938, p. 438, and in insured building and loan shares, 
R. 8. 3:16-1.1, N. J. 8S. A. 3:16-1.1; P. L. 1939, p. 77. The defendants 
further argue that since the legislature has now declared what stocks 
are safe and proper for trust funds, the trustees of Mrs. Reinhardt’s 
will must be guided accordingly. I quite agree that when the type of 
investment specified by testatrix comes within the statute, mortgages, 
for instance, the trustees in selecting their mortgages are governed by 
the law in effect at the time the investment is made. But when a testa- 
trix, as here, empowers her trustees to buy a class of securities, corporate 
stocks, entirely outside the legal list, a statute enacted after her death 
authorizing investment in certain stocks does no govern, for the testatrix 
intended that her trustees in buying stocks should not be limited by 
the statute. 





854 THE BANKING LAW JOURNAL 


The trustees will be instructed that they have authority to invest in 
corporate stocks without regard to the limitations of the statutes of 1938 
and 1939. They will, of course, be required to exercise the caution of 
ordinary prudent men in accordance with the principles mentioned in 
Wild v. Brown, 120 N. J. Eq. 31, 183 A. 899, and other cases. 


CONTRACT OF JOINT INTEREST IN CERTIFI- 
CATE OF DEPOSIT 


Rhorbacker v. Citizens Building Association Co., Supreme Court of 
Ohio, 34 N. E. Rep. (2d) 751 


A depositor in a building association directed the association to 
withdraw a specified sum of money from her account, to convert it 
into a certificate of deposit payable to herself, or another, or the 
survivor, and to place the certificate in the depositor’s passbook. 
The association did as it was directed. It was held that an executed 
contract thereby arose between the depositor and the association 
creating an immediate joint and equal interest in the certificate in 
the depositor and the designated person, binding the association 
to its terms. Upon the death of the depositor, the arrangements 
having remained undisturbed, such designated person, as the sur- 
vivor, became the owner of the certificate and entitled to its posses- 
sion and benefits, by’ virtue of the completed contract. There was 
no necessity for consideration passing between the depositor and the 
named person, and full assent to the contract by the named person 
would be presumed. 


Action involving the ownership of a certificate of deposit by Walter 
C. Rhorbacker, executor of the estate of L. Floy Walker, deceased, 
against Sceva Stinebaugh Walker. From a judgment of the Court of 
Common Pleas in favor of the plaintiff, the defendant appealed to the 
Court of Appeals. The Court of Appeals reversed the judgment of 
the Court of Common Pleas, and certified the case to the Supreme 
Court. 

Judgment of the Court of Appeals affirmed. 


This action originated in the Court of Common Pleas of Seneca 
county, and involves the ownership of a certificate of deposit for $1,800 
in the Citizens Building Association Company of Tiffin, issued on August 
2, 1939, in the names of ‘‘L. Floy Walker or Mrs. Sceva Stinebaugh 
Walker or survivor.’’ 

The controversy is between Walter C. Rhorbacker, executor of the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §460. 
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estate of L. Floy Walker, deceased, plaintiff, and Sceva Stinebaugh 
Walker, defendant, each claiming the certificate. 

Judgment was entered by the Court of Common Pleas for the exe- 
eutor, and the Court of Appeals reversed on appeal. Finding such 
judgment of reversal in conflict with the judgment rendered by the 
Court of Appeals of Cuyahoga county in Schmitt, Adm’x, v. Schmitt, 
39 Ohio App. 219, 177 N. E. 478, the Court of Appeals of Seneca county 
certified the case to this court for review and final determination. 

Briefly, the salient facts are these: 


On July 31, 1939, L. Floy Walker, being confined in a hospital at 
Chicago, Illinois, addressed a signed communication to the Citizens 
Building Association Company at Tiffin, reading in part as follows: 


‘‘Will you please consider this letter your authority to write a cer- 
tificate of deposit for eighteen hundred dollars ($1,800) payable to 
L. Floy Walker or Mrs. Sceva Stinebaugh Walker or survivor withdraw- 
ing this amount from my savings account. This certificate may be 
placed inside my savings account pass book which I left at your office 
for safe keeping. . . . I would not wish her [Sceva Stinebaugh Walker] 
advised of this action on my part unless she survived me.’’ 


The communication was delivered to the building association which 
followed the instructions promptly and fully. All the money repre- 
sented by the certificate was originally that of L. Floy Walker. Neither 
she nor Sceva Stinebaugh Walker executed a signature card in connec- 
tion with the certificate, and Sceva Stinebaugh Walker know nothing 
about the certificate until after L. Floy Walker had died, which event 
took place on September 5, 1939. The latter gave no further directions 
concerning the certificate, and did nothing more in relation to it between 
the date of its issuance and her death. L. Floy Walker left an estate 
amply sufficient to pay her debts, and no questions of fraud, undue 
influence or mental deficiency are present. 

Schroth & Schroth and Walter C. Rhorbacker, all of Tiffin, for ap- 
pellant. 

Roy W. Chatfield and Carpenter & Carpenter, all of Tiffin, for ap- 
pellee. 


ZIMMERMAN, J.—Under the facts narrated, the Court of Appeals 
found that a valid contract had been entered into between L. Floy 
Walker and the Citizens Building Association Company. She directed 
Sceva Stinebaugh Walker, and she was accordingly awarded the cer- 
tificate of deposit and the proceeds represented thereby. The executor 
contends such determination was erroneous and now asks for a judg- 
ment in his favor. 

Controversies relating to joint and survivorship bank accounts and 
certificates of deposit have been before this court a number of times. 
The latest pronouncement directly on the subject is found in Berberick 
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v. Courtade, 137 Ohio St. 297, 28 N. E. 2d 636, wherein the other Su- 
preme Court cases dealing with the question are cited. 

From a perusal of these cases it will be observed that Ohio has 
adopted and applied the so-called contract theory as distinguished from 
the gift or trust theory. See 7 American Jurisprudence, 299 et seq., 
§ 425 et seq. This is the first time, however, a state of facts resembling 
those in the pending cause has been before us. In the cases heretofore 
considered, the right of the survivor or the survivors to the deposit has 
been sustained upon a contract in which all the persons connected with 
the transaction in some way participated. But as we view it, such par- 
ticipation is not always required. 

Here, the relationship of creditor and debtor existed between L. Floy 
Walker and the Citizens Building Association Company. She directed 
the latter to take $1,800 from her savings account and convert it into 
a certificate of deposit payable to herself or Sceva Stinebaugh Walker 
or the survivor, and stated that such certificate might be placed in her 
pass book, all of which was done in consummation of the expressed de- 
sire and intent. An executed contract thereby arose between L. Floy 
Walker and the association, creating an immediate joint and equal 
interest in the certificate in L. Floy Walker and Sceva Stinebaugh 
Walker, with the attendant incident of survivorship (Cleveland Trust 
Co. v. Scobie, Adm’r, 114 Ohio St. 241, 151 N. E. 373, 48 A. L. R. 182), 
and binding the association to its terms. There was no disturbance of 
the arrangement and Sceva Stinebaugh Walker, as the survivor, became 
the owner of the certificate and entitled to its possession and benefits 
by virtue of the completed contract described. Consideration passing 
between the Walkers was not necessary, and full assent to the contract 
by Sceva Stinebaugh Walker may be presumed, such contract being one 
of advantage without burden. Rogers v. Gosnell, 58 Mo. 589. Compare 
Harvey v. Gardner, 41 Ohio St. 642, 649; Streeper, Adm’r, v. Myers, 
132 Ohio St. 322, 325, 7 N. E. 2d 554, 556. 

As pointed out in the Wisconsin case of In re Staver’s Estate, infra, 
a transaction of the kind involved in the present litigation possesses 
some of the characteristics of a contract for the benefit of a third per- 
son, with respect to which this court has evinced a liberal attitude in 
allowing the third person to enforce the contract. Thompson, Adm’x, v. 
Thompson, 4 Ohio St. 333, 353; Brewer v. Maurer, 38 Ohio St. 543, 43 
Am. Rep. 436; Emmitt v. Brophy, 42 Ohio St. 82, 88; Royal Indem- 
nity Co. v. Northern Ohio Granite & Stone Co., 100 Ohio St. 373, 126 
N. E. 405, 12 A. L. R. 378; 9 Ohio Jurisprudence, 446 to 453, §§ 220 
to 222. 

We believe the principles enunciated in our own cases and in the 
following authorities, to which others could be added, support the posi- 
tion taken: Malone v. Sullivan, 136 Kan. 193, 14 P. 2d 647, 85 A. L. R. 
275; In re Edwards’ Estate, 140 Or. 431, 14 P. 2d 274, and cases therein 












THE BANKING LAW JOURNAL 857 





discussed and cited; Deal’s Adm’r v. Merchants’ & Mechanics’ Savings 
Bank, 120 Va. 297, 91 8. E. 135, L. R. A. 1917 C, 548; Wisner, Adm’x, 
v. Wisner, 82 W. Va. 9, 95 S. E. 802; In re Staver’s Estate, 218 Wis. 
114, 260 N. W. 655; 1 Restatement of the Law of Contracts, 151, § 133 
et seq. Compare, Eisenhardt v. Lowell, Ex’x, 105 Colo. 417, 98 
P. 2d 1001. 

Discovering no adequate reason for disturbing the judgment of the 
Court of Appeals, such judgment is affirmed. Judgment affirmed. 

















TURNER, J. (dissenting).—Heretofore this court has considered 
that a joint bank deposit payable to the survivor did not amount to a 
testamentary disposition in case of the death of the creator of the 
account, on the theory that at the inception of the deposit a contract 
was entered into between the persons to whom the deposit was made 
payable. Tenuous as is that theory, I would now find no fault with 
following that theory under the doctrine of stare decisis, if there had 
been even the most informal contract between the joint payees to support 
the holding. 

This court has followed the foregoing contract theory in a number of 
eases. However, in the instant case the court goes a step further than 
the holding in any prior Ohio case and bases its decision upon the con- 
tract of deposit between the building association and the creator of the 
deposit. 

This contract theory was first laid down by this court in the case of 
Cleveland Trust Co. v. Scobie, Adm’r, 114 Ohio St. 241, 151 N. E. 373, 
48 A. L. R. 182. In that case, the non-depositing joint payee was 
notified in writing of the creation of the joint interest and assented 
thereto in writing. In the instant case such joint payee was not to be 
notified until after the death of the one creating the deposit. This non- 
depositing joint payee had no knowledge of the deposit until after the 
death of the creator of the deposit. 

While the language of the opinion in the Seobie case, supra, places 
the decision of that case upon the theory of a contract between the joint 
payees whereby the depositor created a present interest in the non- 
depositor, or joint payee, yet nearly all of the authorities cited were 
decided upon the theory that when the deposit was made a completed 
gift of a present interest to the joint payee had been effected. 

In the case of In re Estate of Hutchison, 120 Ohio St. 542, 166 
N. E. 687, this court held, in the second branch of the syllabus: ‘‘ While 
joint tenancy with the incidental right of survivorship does not exist in 
Ohio, parties may nevertheless contract for a joint ownership with the 
right of survivorship, and at the death of one of the joint owners the 
survivor succeeds to the title to the entire interest, not upon the prin- 
ciple of survivorship, as an incident to the joint tenancy, but by the 
operative provisions of the contract.’’ 
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In the case of Oleff, Adm’r, v. Hodapp, Gdn., 129 Ohio St. 432, 195 
N. E. 838, 98 A. L. R. 764, this court held, in the first branch of the 
syllabus: ‘‘ A joint and survivorship account entered into by and between 
two parties as provided by section 9648, General Code, is a contract inter 
vivos, carrying a present vested interest, and can in no wise be affected 
by the laws of descent and distribution.’’ Section 9648, General Code, 
is merely for the protection of the financial institution. 

In the case of Sage, Ex’r, v. Flueck, 132 Ohio St. 377, 7 N. E. 2d 
802, this court flatly places its decision on the contract theory and in 
the first branch of the syllabus held: ‘‘Where a joint bank account is, 
by the creator thereof, made ‘payable to either or the survivor,’ the 
right of survivorship vests in the joint depositors by virtue of contract.”’ 

In the case of In re Estate of Fulk, 136 Ohio St. 233, at page 239, 
24 N. E. 2d 1020, at page 1023, Judge Myers said: ‘‘The issue here 
concerns not the bank but the contractual relationship of John and Ida 
Fulk with each other. .. . John Fulk takes by virtue of the contract. 
He and Ida Fulk were joint promises, each agreeing that the other could 
withdraw the entire amount.’’ 

The latest expression of this court on the subject is to be found in 
the case of Berberick v. Courtade, 137 Ohio St. 297, 28 N. E. 2d 636, 
wherein this court held: ‘‘ Where a husband and wife have each deposited 
money in a common fund in a financial institution with a stipulation 
that it is payable to either or the survivor, such funds, upon the death 
of the husband, pass to the surviving wife by virtue of the contract and 
not ‘by deed of gift,’ and upon the death of the latter intestate the dis- 
tribution thereof is no governed and controlled by Section 10503-5, 
General Code, commonly known as the half-and-half statute.’’ 

In conformity with the foregoing holdings of this court, the financial 
institutions of this state have provided form agreements which they 
stamp upon the certificate of deposit or the signature card and cause 
the joint payees to sign such contract. 

In the instant case the record shows that upon issuing the certificate 
the building association stamped the following up the back thereof: 
‘*We agree either may draw, and balance at death of either shall be 
payable to survivor. Each transfers to the other a present equal 
undivided interest in this account and all additions thereto, for our 
respective lives, balance to the survivor.’’ However, this agreement 
form was not executed by either of the joint payees and consent cannot 
be presumed and the laws governing testamentary disposition of prop- 
erty thus avoided. It cannot be assumed as a universal proposition that 
a third person will accept such benefit. 


Appellant concedes that if the foregoing agreement had been signed 
by the joint payees the holding of the Court of Appeals would have 
been correct under the theory of the Scobie and later cases above cited. 
While this court has specifically rejected the gift theory, I would 
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be willing to join in an affirmance of the Court of Appeals if there were 
present in this record the elements necessary to show a completed gift. 
It cannot be argued that the building association was the agent of the 
beneficiary-payee for the purpose of receiving delivery of the gift. The 
building association was the agent of the creator of the fund in the 
holding of the certificate in the passbook which had been left with the 
building association for safekeeping. 

Counsel for the appellee urge the theory that the deposit in ‘this case 
amounted to a contract for the benefit of a third party and cite the 
case of Mabley & Carew Co. v. Borden, 129 Ohio St. 375, 195 N. E. 697. 
The Borden case not only lacks similarity in facts but the question of 
testamentary disposition is nowhere involved in that case. Granting, 
for argument’s sake, that the deposit in the instant case did create a 
contract for the benefit of a third party, the record discloses clearly 
that there was no present or vested interest in the deposit which the 
third party acquired at the time of the deposit. The interest, if any, 
created was a future interest to ripen upon the death of the creator 
of the deposit. 

Counsel for appellee also cite Section 710-120, General Code. This 
section does not apply to building and loan associations. However, like 
Section 9648, General Code, which does apply to building and loan 
associations, it is for the protection of the financial institution and 
creates no new rights between the depositors. 


There being no contract between these joint payees, or otherwise, by 
which a present interest in the deposit passed from the creator of the 
deposit to the beneficiary, and there being no completed gift from the 
creator of the deposit to the beneficiary, the claim of the executor should 
be upheld and the judgment of the Court of Appeals reversed. 


RENEWAL OF USURIOUS LOAN 


Standard Loan Co. v. Rubrecht, Supreme Court of Oklahoma, 113 Pac. 
Rep. (2d) 598 


Where the first of a series of loans bears a usurious rate of in- 
terest, and a portion of each succeeding loan is used to pay off the 
balance due on the previous one, the entire series is tainted with 
usury, and if throughout the entire transaction the borrower pays 
to the lender interest in excess of the legal contract rate he may 
recover double the amount of all interest paid, as against the con- 
tention that he can recover only double the amount of the interest 
paid on the first loan. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1575. 
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Action by W. A. Rubrecht and Mrs. Nora Rubrecht against the 
Standard Loan Company and others, to recover double the amount of 


allegedly usurious interest. From a judgment in favor of the plaintiffs, 
the defendants appeal. 


Judgment affirmed. 
Hughey Baker, of Tulsa (Leslie W. Lisle, of Tulsa, of counsel), for 
plaintiffs in error. 


J. M. Hill, of Tulsa, Dave O. Fretz, of Houston, Tex., and Robert 
B. Thomas, of Tulsa, for defendants in error. 


























GIBSON, J.—This is an action to recover double the amount of al- 
leged usurious interest paid in a series of loan transactions. Sec. 9519, 
O. 8. 1931, 15 Okl. Stat. Ann. § 267. Defendants stood on their de- 
murrer to plaintiffs’ evidence after the same was overruled, and plain- 
tiffs’ motion for directed verdict was sustained and judgment rendered 
accordingly. 

Defendants say the plaintiffs failed to sustain the burden placed 
upon them to prove actual payment of usurious interest and the amount 
thereof, and that the court therefore erred in overruling the demurrer 
and in directing verdict as aforesaid. Ruby v. Warrior, 71 Okl. 82, 175 
P. 355; Elson v. Walker, 80 Okl. 237, 195 P. 899; Midland Savings & 
Loan Co. v. Gast Heights Development Co., 81 Okl. 172, 197 P. 484; 
Mondie v. General Motors Acceptance Corporation, 178 Okl. 584, 63 
P. 2d 708; Davis v. Holland, 179 Okl. 621, 67 P. 2d 449. 

The undisputed evidence shows that the plaintiffs borrowed money 
from defendants on five different occasions over a period of approxi- 
mately six months. The first loan was for $10, to be paid, principal 
and interest, in weekly installments. Then followed a series of renewal 
loans whereby the balance on the preceding loan was discharged, and 
the plaintiffs received additional cash. Throughout the course of the 
transaction the plaintiffs paid to defendants interest in excess of the 
legal contract rate of 10% per annum. Sec. 9518, O. S. 1931, 15 Okl. 
Stat. Ann. § 266. The trial court calculated the amount of interest 
paid according to the theory advanced by plaintiffs, and rendered judg- 
ment for double the amount as authorized by section 9519, supra. 

Defendants make no specific objection to the method adopted in 
reaching the amount of interest paid, except their assertion that each 
loan was a separate transaction, and that the aggregate amount of said 
loans was $65, and that the plaintiffs had repaid the sum of $66.50 
which was not usurious. 




























































































But defendants’ theory is not supported by the law or the evidence. 
Negotiations of this character constitute but one transaction or exten- 
sion or renewal of the original loan. Standard Credit Co. v. Lauder- 
baugh, 169 Okl. 266, 36 P. 2d 949. The aggregate amount of the face 
of the loan and renewals was $65 and plaintiffs may have repaid $66.50, 
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but such repayments were in the form of renewal loans and cash; and 
plaintiffs never at any time, except at the inception of the transaction, 
received the full amount of the face of the loans in cash. They paid out 
a sum in excess of that received, and the excess was more than 10% 
interest per annum on the amount received and all legal charges. In 
view of the undisputed evidence, the trial court correctly rendered 
judgment for plaintiffs as aforesaid. 


PLEDGE OF BONDS AS SECURITY FOR 
DEPOSITS 


Lane v. School District of City of Monessen, ‘United States Circuit Court 
of Appeals, Third Circuit, 120 Fed. Rep. (2d) 479 


The question whether a pledge by a national bank, completed 
shortly before its failure, is void as a preference is a matter of 
federal law as it involves the application of federal legislation gov- 
erning national banks. The rule of property with regard to the 
necessary elements to create a pledge is determined by the law of 
the state. 12 U.S. C. A. §§ 91, 194. 


In this case a national bank pledged certain bonds to a school 
district as security for the district’s deposit in the bank. The pledge 
was made pursuant to a previous agreement, made by the school 
directors in good faith and without reason to doubt the sincerity of 
the bank officers’ promise to pledge the bonds. The property to be 
pledged, however, was not specified on the day of the agreement. It 
was held that the pledge was valid and was not void as a preference 
although the bonds were delivered to the school district shortly before 
the bank’s failure with its officers’ knowledge that the bank would 
presently be unable to meet its obligations. 


Action by Don S. Lane, receiver of the First National Bank and 
Trust Company of Monessen, against the School District of the City of 
Monessen, to recover the amount received by defendant as a secured 
depositor ofi the bank in excess of amount paid to unsecured depositors. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 


Robert F. Barnett, of Pittsburgh, Pa., for appellant. 

G. Walter Smith, of Pittsburgh, Pa. (George D. Wick, of Pittsburgh, 
Pa., George H. Frich, Jr., of Monessen, Pa., and Campbell, Wick, 
Houck & Thomas, of Pittsburgh, Pa., on the brief), for appellee. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §392. 
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GOODRICH, C. J.—The problem in this action by the receiver of 
an insolvent national bank against the defendant, a Pennsylvania school 
district, arises from the following set of facts: 

The school district was a depositor in the national bank. This bank- 
ing house was in Pennsylvania. The surety company which guaranteed 
the deposit of this public corporation pursuant to notice, withdrew its 
guarantee. The officers of the bank in July, 1931 agreed with the direc- 
tors of the school district that the bank would pledge to the school 
district bonds belonging to the bank to secure the safety of the deposit. 
The school district’s funds were left with the bank. Following repeated 
requests on the part of the school district officers for the security the 
bank’s president and cashier, sometime between July and October (the 
date is not in evidence), went through the bank’s portfolio and selected 
certain bonds which were to be used to carry out the agreement. The 
school district offices were not notified of this, however. On October 
10, 1931, the representatives of the school district and the bank met 
together in the bank’s offices and the bonds previously selected were 
accepted by the school district officials and by them placed in the dis- 
trict’s safety deposit vault. It is found as a fact, by the trial court, 
that on this date the bank’s officers knew that the bank would presently 
be unable to meet its obligations. The two days which followed were 
Sunday and a holiday, respectively. Before banking hours on the Tues- 
day following the directors voted to suspend the business of the bank 
and it was never open for business again. Subsequently, the bonds in 
the possession of the school district were sold by the bank’s receiver with 
the consent of the school district officers and the approval of the 
court. The proceeds were used to pay off the school district in full and 
the balance kept by the receiver to use in liquidating the bank’s affairs. 
Subsequently, a successor receiver brought an action against the school 
district to recover back the excess payments received by it over that 
enjoyed by unsecured depositors of the bank. The ground is that the 
delivery of the bonds at the time of contemplated insolvency was void 
as a preference and interfered with the rateable distribution required by 
the statute. R. 8S. § 5242, 12 U. S. C. A. § 91; R. S. § 5236, 12 
U.S. C. A. § 194. 

The original agreement of July 10 could not constitute a pledge for 
several reasons. One of them is that the property to be pledged was 
not specified. The subsequent segregation by the bank’s officers of the 
bonds to be delivered to the depositor could not be significant in the 
absence of agreement by the depositor to accept the bank’s selection. 
Sa the completion of this pledge came only upon delivery of the collat- 
eral on October 10 and on that day the fact that the bank would 
presently be unable to meet its obligations was apparent to its officers. 

The rule of property with regard to the necessary elements to create 
a pledge is determined by the law of Pennsylvania. But whether a 
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pledge, completed as this one was, shortly before the failure of a 
national bank, is void as a preference is a matter of federal law as it 
involves the application of federal legislation governing national banks. 
Assuming that the pledge of the securities became complete only on 
October 10, is the series of transactions from the agreement in July to 
its completion in October a void preference so that the money thus paid 
must be returned? An authority in the negative, the facts of which 
raise a problem almost identical with this one, is Burrowes v. Nimocks, 
4 Cir., 1929, 35 F. 2d 152. The segregation of the securities to be 
pledged had been made to the creditor in that case and the creditor 
had approved of the selection. If that fact makes the case stronger for 
upholding the validity of the agreement, there is also the point the 
other way that the bank’s officers were privileged to, and did, substitute 
items in the collection at their convenience. In both that case and this 
the physical delivery of the securities was very shortly before the bank 
closed its doors. It was held that the receiver could not get back the 
securities. The court acknowledged that a pledge is not good at law 
without delivery, but cited numerous authorities for the proposition 
that where delivery is made in pursuance of an earlier agreement, it 
relates back to the contract. The same language is repeated in Williston 
on Contracts, Rev. Ed., § 1042 note 18. This language, like the phrase 
“equitable lien,’’ to borrow language from Mr. Justice Holmes* ‘‘may 
not carry the reasoning further or do much more than express the 
opinion of the court that the facts give a priority to the party said to 
have it.’ Nevertheless it expresses in understandable form the result 
of a court of coordinate authority. It fits in with what the Supreme 
Court has done in a matter closely analogous. Sexton v. Kessler & Co., 
1912, 225 U. 8. 90, 32 S. Ct. 657, 56 L. Ed. 995. 

The law of Pennsylvania is in accord with these holdings. In Davis 
v. Billings, 1916, 254 Pa. 574, 99 A. 163, 164, the facts in which are 
closely analogous to those sub judice, the Supreme Court of Pennsyl- 
vania said: ‘‘The fact that the property remained in the possession of 
Moore would not invalidate the pledge as between the parties to the 
contract. The only effect of retention of possession would be to make 
it an equitable pledge, one which in equity could be enforced between 
the parties and the then general creditors of the pledgor, but not 
against subsequent bona fide purchasers or pledgees for value.’’ The 
position of the receiver of a national bank has been stated by the Su- 
preme Court as follows: ‘‘The receiver took the assets of the Fidelity 
Bank as a mere trust for creditors, and not for value and without notice, 
and, in the absence of statute to the contrary, subject to all claims and 
defences that might have been interposed as against the insolvent cor- 
poration before the liens of the United States and of the general credi- 


*In Sexton v. Kessler & Co., 1912, 225 U. S. 90, 99, 32 S. Ct. 657, 659, 56 
L. Ed. 995. 
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tors attached.’’ Scott v. Armstrong, 1892, 146 U. S. 499, 13 S. Ct. 148, 
150, 36 L. Ed. 1059; Burrowes v. Nimocks, supra, 35 F. 2d at page 159, 
This declaration of Pennsylvania law plus the authoritative statement of 
the position of the receiver of a national bank, brings the case within 
the problem presented in the Nimocks case. 

The question is obviously not free from difficulty. The general legis. 
lative policy, as expressed by the statute, is for a rateable distribution 
among those similarly situated. And secret liens may be the source of 
mistaken reliance upon appearances and possible fraud. On the other 
hand the school directors make their bargain in good faith, and a prompt 
performance of the promise to them would have left their position im- 
pregnable. While it is true that the remedy was in their own hands to 
withdraw the deposit if the furnishing of the security was delayed, there 
was no reason to doubt the sincerity of the bank officials about the 
performance of their promise. We find, on the whole, no equity upon 
which the pledge should be declared invalid, and this closed transaction 
reopened. 

In thus upholding the validity of the pledge transaction it becomes 
unnecessary to consider whether there is any basis for application of 
the trust theory considered by the trial court. Equally unnecessary is 
a discussion of the effect of the payment by the receiver who was this 
plaintiff’s predecessor under a mistake of law or the question whether 
the very considerable delay constitutes laches which would preclude 
recovery. 


INDUSTRIAL LOAN CORPORATION WITHIN 
PROVISION OF REVENUE ACT 
DEFINING “BANK” 


Staunton Industrial Loan Corporation v. Commissioner of Internal 
Revenue, United States Circuit Court of Appeals, 
Fourth Circuit, 120 Fed. Rep. (2d) 930 


A special classification given by state law cannot so operate as to 
withdraw an institution which possesses the essential characteristics 
of a bank from the protection afforded by the wording of and the 
policy underlying the Revenue Act provision defining a bank for 
the purpose of imposing income and excess profits taxes. 

In this case an industrial loan corporation was engaged in receiv- 
ing deposits termed ‘‘investments’’ and in making loans and dis- 
counts. In the course of its business the corporation paid interest 
on deposits at a rate fixed by its board of directors. A legal rate 
of interest was charged in advance upon the entire amount of the 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §113. 
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loans made by the corporation. Although checks drawn on accounts 
in other institutions were not accepted as deposits, or so-called 
‘‘certificates of investments,’’ and although the corporation had no 
authority to accept deposits subject to check, yet money was with- 
drawn by depositors through the use of check-like forms furnished 
by the corporation. Although a regulation of the corporation stated 
that ‘‘checks’’ were not to be drawn payable to persons other than 
the corporation, yet this regulation was violated and the corporation 
did honor ‘‘checks’’ when they were presented by indorsees at its 
place of business. Moreover, the corporation is subject by the law 
of the State of Virginia to supervision and examination by the very 
same authority which supervises within the State all commercial and 
other banking institutions, i.e., by the Banking Department of the 
Corporation of Virginia. 

It was held that the industrial loan corporation is a ‘‘bank’’ 
within the general meaning of that term and within the Revenue Act 
provision exempting banks from surtax and imposing a special rate 
of income and excess profits taxes on -banks. 


Petition by the Staunton Industrial Loan Corporation to review a 
decision of the Board of Tax Appeals redetermining a deficiency in the 
income and excess profits taxes imposed by the Commissioner of Internal 
Revenue. 

Reversed. 

C. G. Quesenbery, of Waynesboro, Va., and James Mann, of Norfolk, 
Va., for petitioner. 

John J. Pringle, Jr,. Sp. Asst. to Atty. Gen. (Samuel O. Clark, Jr., 
Asst. Atty. Gen. and Sewall Key, Sp. Asst. to Atty. Gen., on the brief), 
for respondent. 


DOBIE, C. J.—This is a petition to review the decision of the United 
States Board of Tax Appeals (hereinafter called the Board), wherein 
there was a redetermination of deficiencies in the income and excess 
profit taxes paid by the Staunton Industrial Loan Corporation (herein- 
after called petitioner). See 42 B. T. A. No. 153 (Oct. 22, 1940). 

Inasmuch as petitioner specifically states in its brief that no objection 
is made to the Board’s findings of fact, we will adopt with but minor 
modifications the able summary of these facts found in the respondent’s 
brief. 

Petitioner is an industrial loan corporation, the purposes of which 
are set forth in its certificate of incorporation, and are, among other 
things, to carry on a general loan business and lend money to any person 
or firm to be repaid in periodical, weekly, monthly, or other installments, 
no loan to be made for a period longer than 10 years nor for a greater 
amount in the aggregate to any person than 20 per cent of the paid-in 
capital stock; to charge in advance a legal rate of interest upon the 
entire amount of the loan; to sell certificates of investment or similar 
obligations upon either the fully paid or partial payment system; to 
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pay such rate of interest as may be fixed by its by-laws; to exercise all 
the general powers conferred by law upon corporations; to borrow 
money ; to sell and dispose of bonds, notes and certificates of investments; 
to purchase and sell the capital stock and evidences of debt of other 
corporations; and to purchase or acquire shares of its own stock. 

The petitioner accepts funds at interest from the public, including 
banks, and as evidence thereof issues certificates of investment or enters 
the amount in a passbook held by the customer, depending upon whether 
the amount is a final payment or an installment payment. The term 
‘“Certificate of Investment’’ appearing on the certificates was used to 
comply with statutes and regulations of Virginia governing industrial 
loan associations. Printed slips are used by customers to make deposits. 
The certificates of investment and passbooks used by petitioner contain 
notices of a right reserved by petitioner to require 30 and 60 days’ 
notice, respectively, of withdrawal of funds. The petitioner does not 
accept checks drawn on accounts in other institutions and has no author- 
ity to accept deposits subject to check. Money paid to petitioner for 
the purchase of certificates of investment may be withdrawn at its place 
of business upon the presentation by the customer, properly executed, 
of a negotiable form of check furnished by petitioner for that purpose. 
These checks do not circulate like checks drawn on ordinary checking 
accounts, but if one of them, contrary to petitioner’s regulations, is 
drawn by a customer payable to other than petitioner, it would be hon- 
ored by the petitioner when presented by the endorsee at petitioner’s 
place of business. Petitioner does not require its investors to present 
their passbooks when withdrawing funds from their accounts. Pass- 
books are used for the convenience of investors. Petitioner issues tem- 
porary receipts when amounts are deposited or withdrawn by an inves- 
tor without his passbook. Such deposits and withdrawals are sub- 
sequently posted in the passbooks. The petitioner also accepts deposits 
in Christmas savings club accounts. Payments by petitioner of balances 
in the accounts are made by check. The rate of interest paid by peti- 
tioner on deposits is determined by its board of directors. 


The petitioner makes loans to any one having acceptable credit or 
collateral. In 1936 it made several loans secured by its own stock. 
Loans are evidenced by printed forms of notes signed by the borrower. 
The petitioner does not have power to make loans for periods longer 
than 10 years. Borrowers at times repay loans by weekly, monthly, or 
semiannual installments.. Petitioner imposes fines for defaults on loans. 
Its income is derived solely from loans. The business of petitioner con- 
sists of receiving investments and making loans and discounts. 

The petitioner has never been short of cash and has always allowed 
withdrawals of funds without notice. 

The words ‘‘Investment Department’’ appear on the face of peti- 
tioner’s pass books, which contain rules and regulations subject to which 
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investments are received by petitioner. Pursuant to the statutes of 
Virginia and regulations governing industrial loan associations, the 
holder of the books is referred to in the rules and regulations as ‘‘inves- 
tor’? and the amounts turned over to the petitioner are referred to 
therein as ‘‘investments,’’ except in one instance, when the word ‘‘de- 
posits’’ is used. 

The books of petitioner are audited at least once each year by an 
examiner from the office of the banking department of the Corporation 
Commission of Virginia. Commercial banks incorporated under the 
laws of Virginia are supervised by the same department. The report 
rendered on an examination made of petitioner’s business as of the close 
of business March 7, 1936, discloses ‘‘deposits’’ of $298,639.40, consist- 
ing of the following items: 


Certificate of investment (full paid) $ 17,000.00 
Installment certificate of investment......0.000000000 0c. 277,320.40 
Christmas savings club 4,319.00 


The examiners require petitioner to charge off all assets as worthless 
and to set up a 50 per cent reserve for accounts listed as doubtful and 
otherwise comply with suggestions made in their reports. The Corpora- 
tion Commission of Virginia requires petitioner to render a report of its 
affairs and to publish the report in a newspaper whenever it issues a 
like call upon state banks. The amounts turned over to petitioner by 
its customers are called ‘‘Investments’’ in the statement of its condition 
issued by the petitioner on December 31, 1937. 

In 1932 petitioner was informed by counsel for the Federal Reserve 
Bank at Richmond, Virginia, that it was eligible for membership in the 
Federal Reserve System. Petitioner is not a member of the Federal 
Reserve System. It does not act, and does not have the power to act, 
as fiduciary or trustee. 

Section 104 of the Revenue Act of 1936, 26 U. S. C. A. Int. Rev. 
Acts, page 854, states: 


‘*(a) Definition. As used in this section the term ‘bank’ means a 
bank or trust company incorporated and doing business under the laws 
of the United States (including laws relating to the District of Colum- 
bia), of any State, or of any Territory, a substantial part of the business 
of which consists of receiving deposits and making loans and discounts, 
or of exercising fiduciary powers similar to those permitted to national 
banks under section 11 (k) of the Federal Reserve Act, as amended, 
and which is subject by law to supervision and examination by State 
or Federal authority having supervision over banking institutions. 


““(b) Rate of tax. Banks shall be taxable in the same manner as 
other corporations, except that they shall not be subject to the surtax 
imposed by section 14, and except that the normal tax imposed by section 
13 shall be at the rate of 15 per centum instead of at the rates provided 
in such section.’’ 
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In accordance with the provisions of this section, petitioner duly 
filed corporate tax returns for the years 1936 and 1937. The Commis- 
sioner of Internal Revenue (hereinafter called the Commissioner), 
however, concluded that petitioner was not a ‘‘bank’’ within the mean- 
ing of section 104 and he, accordingly, applied the surtax provisions 
(sections 13 and 14) of the statute to petitioner’s undistributed net 
income for each of the taxable years. For 1936, a deficiency was thus 
determined of $3,597.73 in income taxes and $86.85 in excess profit taxes; 
for 1937, a deficiency of $2,712.91 in income taxes and $52.92 in excess 
profit taxes. The Board sustained the Commissioner’s determination of 
a total deficiency of $6,450.41. 


The Board concluded in its opinion ‘‘that to be entitled to the benefits 
of section 104 petitioner must show that it was organized and doing 
business as a bank under the laws of Virginia.’’ (42 B. T. A. No. 158, 
at p. 6). It then stated that, under the applicable Virginia law, a 
marked distinction is made between ‘‘banks,’’ on the one hand, and 
‘*industrial loan associations,’’ on the other. The Board indicated that 
banks of Virginia are defined and regulated by a chapter known as the 
Banking Code, Chapter 164A of the Virginia Code of 1936, while indus- 
trial loan corporations are defined and regulated by Chapter 166A of 
the Virginia Code of 1936; that section 4149-(1) of the Banking Code 
provides that the term bank as used therein includes ‘‘banks of deposit 
and discount, savings banks, saving societies, savings institutions and 
trust companies ... ,’’ while section 4149-(4) of the same code provides 
that corporations not lawfully engaged in the banking business may not 
use an office sign indicating thereon that such place is the office of a 
bank, nor may it use such letterheads as would indicate that it is doing 
business as a bank; that under section 4168(2) of Chapter 166A, relating 
to industrial loan corporations, every such association shall have as 
part of its title the words ‘‘industrial loan’’; that, under section 
4149(13) of the Banking Code, banks are prohibited from buying their 
own stock, while petitioner by the terms of its charter is expressly per- 
mitted to buy and sell its own stock; that, under section 4149(25), banks 
are limited as to the amount of interest they may pay, while petitioner 
under the terms of its charter may pay any rate of interest that it may 
fix under its by-laws; that, under section 4149(47), banks may not 
make loans to an individual borrower exceeding 15 per cent of their 
capital and surplus, while petitioner under its charter may make loans 
up to 20 per cent of its capital and surplus. In concluding its com- 
parison of Virginia ‘‘banks’’ and Virginia ‘‘industrial loan associa- 
tions,’’ the Board stated in its opinion (42 B. T. A. No. 153, p. 8): 
‘‘The distinction was definitely recognized by the General Assembly of 
Virginia in 1934. It declared that ‘The objects of an industrial loan 
association and a bank are hereby declared to be similar in nature’ 
and authorized industrial loan associations chartered prior to January 
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1, 1934, to amend their charters to become ‘a bank of discount and 
deposit and/or trust company’ and retain the right to conduct the 
business of an industrial loan association. See. 4168 (37) (¢). Peti- 
tioner never took advantage of the privilege granted by the act. The act 
was repealed in 1936. The petitioner was not incorporated and doing 
business as a bank under the laws of Virginia.”’ 


The laws of Virginia, for reasons which that State apparently thinks 
are compelling, draw a definite line between ‘‘banks’’ and ‘‘industrial 
loan associations.’’ However, we do not believe that the peculiarities 
in individual state laws are controlling on this court in the interpreta- 
tion of section 104. The purpose of Congress in enacting section 104 
is succinctly stated in the Report of the Committee on Ways and Means, 
H. R. No. 2475, 74th Cong. : ‘‘Banks and trust companies are not brought 
within the new plan, but pay a flat rate of 15 per cent on their net income 
and domestie corporations in receivership are treated in the same man- 
ner. This seems to be a wise public policy, since the surplus of banks 
must be built up for the protection of the depositors and because 
receiverships in the vast majority of cases cannot, of course, pay divi- 
dends.’’ 


Obviously, Congress recognized that it was ‘‘wise public policy’’ not 


to discourage the building up of reserves in banking institutions. The 
imposition of an additional tax on the undistributed earnings of a 
banking institution would have been equivalent to flying in the face of 
the settled policy of banking authorities requiring the establishment of 
reserves, out of the bulk of earnings, for the safety and protection of 
the depositing public. Hence, though a particular institution falls with- 
out the definition of a ‘‘bank’’ as drafted by a state legislature, this 
same institution may well fall within the clear policy and broad defini- 
tion stated by Congress. 

All of the business of petitioner consists of receiving deposits, 
specifically termed ‘‘investments,’’ and of making loans and discounts. 
Interest is paid on the deposits at a rate fixed by its Board of Directors. 
A legal rate of interest is charged in advance upon the entire amount 
of the loans made. It is true that checks drawn on accounts in other 
institutions are not accepted as deposits, or so-called ‘‘certificates of 
investments,’’ and that petitioner has no authority to accept deposits 
subject to check. But money is withdrawn by depositors through the 
use of check-like forms furnished by petitioner. And through petitioner 
has a regulation which states that ‘‘checks’’ are not to be drawn payable 
to persons other than the petitioner, petitioner, where his regulation 
is violated, does honor such checks when they are presented by endorsees 
at petitioner’s place of business. There is no dispute over the fact that 
petitioner is subject by the law of the State of Virginia to supervision 
and examination by the very same authority which supervises within 
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the State all commercial and other banking institutions, i.e., by the 
Banking Department of the Corporation Commission of Virginia. 


The sum total of petitioner’s business activities indicates that peti- 
tioner comes within the classification set out in section 104 of a ‘‘bank,’”’ 
and within the general meaning of that term. Bouvier’s Law Dice- 
tionary (Baldwin’s Students’ Ed., 1934) states: ‘‘A ‘bank’ is an institu- 
tion of a quasi public character. It is chartered by the government for 
the purpose inter alia of holding and safely keeping the moneys of 
individuals and corporations. . . . In commercial law. <A place for the 
deposit of money. An institution, generally incorporated, authorized to 
receive deposits of money, to lend money, and to issue promissory notes, 
usually known by the name of bank notes,—or to perform one or more 
of these functions.’’ In Ballentine’s Law Dictionary (1930), we find 
the following definition of a bank: ‘‘A business institution ‘the principal 
functions of which are to receive deposits of money, to discount notes, 
to purchase bills of exchange, and to issue its own notes payable on 
demand to bearer.’’ Funk & Wagnall’s New Standard Dictionary 
(1937 Ed.) defines a ‘‘bank’’ as: ‘‘An institution for lending, borrow- 
ing, issuing or caring for money.’’ And Black’s Law Dictionary (3d 
Ed. 1933) contains the following definition: ‘‘An institution of great 
value in the commercial world, empowered to receive deposits of money, 
to make loans, and to issue its promissory notes, .. . or to perform any 
one or more of these functions.’’ 

A reading of these general definitions clearly reveals that the chief 
functions of a bank involve, (1) the receipt of deposits from the gen- 
eral public, repayable to the depositors on demand or at a fixed time, 
(2) the use of deposit funds for secured loans, and (3) the relationship 
of debtor and creditor between the bank and the depositor. These seem 
to be the bare requisites; for, certainly, an institution may still be given 
the general classification of a ‘‘bank’’ despite many other extensive and 
varied activities. Indeed, the title ‘‘bank’’ will vary with differences in 
the purpose of classification. The wide range in the definition of this 
word becomes apparent when we note that there are national banks and 
state banks; that there are savings-banks, private banks, and loan and 
trust companies; that there are Federal Reserve Banks, Federal Home 
Loan Banks, Banks for Cooperatives, Federal Intermediate Credit Banks, 
and Federal Land Banks. In Oulton, v. German Savings & L. Soe. 
1872, 84 U. S. 109, 118, 119, 17 Wall. 109, 118, 119, 21 L. Ed. 
618, Mr. Justice Clifford enunciated a definition of banks which has 
now become classic: ‘‘Banks in the commercial sense are of three kinds, 
to wit: 1, of deposit; 2, of discount; 3, of circulation. Strictly speaking 
the term bank implies a place for the deposit of money, as that is the 
most obvious purpose of such an institution. Originally the business 
of banking consisted only in receiving deposits, such as bullion, plate, 
and the like, for safe-keeping until the depositor should see fit to draw 
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it out for use, but the business, in the progress of events, was extended, 
and bankers assumed to discount bills and notes and to loan money upon 
mortgage, pawn, or other security, and at a still later period to issue 
notes of their own intended as a circulating currency and a medium of 
exchange instead of gold and silver. Modern bankers frequently exer- 
cise any two or even all three of those functions, but it is still true that 
an institution prohibited from exercising any more than one of those 
functions is a bank in the strictest commercial sense... .’’ 

A long line of authorities indicates the liberal attitude of both 
federal and state courts in classifying as a ‘‘bank’’ institutions which 
both receive deposits and negotiate secured loans. Cf. Smith v. Kansas 
City Title & Trust Co., 1921, 255 U. 8. 180, 210, 41 S. Ct. 248, 65 L. Ed. 
577; Auten v. United States National Bank, 1899, 174 U. 8. 125, 142, 
19 S, Ct. 628, 48 L. Ed. 920; Warren v. Shook, 1875, 91 U. S. 704, 710, 
23 L. Ed. 421; Kansas v. Hayes, 10 Cir. 1932, 62 F. 2d 597, 600; In re 
Prudence Co., Ine., D. C. E. D. N. Y., 10 F. Supp. 33, 36. Also, see 
State Tax Commission v. Yavapai County Sav. Bank, 1938, 52 Ariz. 
374, 81 P. 2d 86, 88, 90; Dunn v. State, 1913, 13 Ga. App. 314, 79 S. E. 
170, 172. 

A ‘‘bank’’ is defined in section 104(a) as ‘‘a bank or trust com- 
pany ... doing business under the laws of the United States... , of 
any State, or of any Territory, a substantial part of the business of 
which consists of receiving deposits and making loans and discounts, 
or of exercising fiduciary powers similar to those permitted to national 
banks ... , and which is subject by law to supervision and examination 
by State or Federal authority having supervision over banking institu- 
tions.’ We are of the opinion that the activities of petitioner bring 
it within the express terms of this statute, as well as within the com- 
monly understood definition of a ‘‘bank.’? We are of the further 
opinion that the Board erred in concluding that the peculiarities of 
state laws were determinative of the instant issue. 

This court has often observed that taxation is concerned with realities 
and that, in considering tax matters, we are controlled by matters of 
substance and not of form. Cf. Dodge Brothers v. United States, 4 Cir., 
118 F, 2d 95, 102, 103 (C. C. A. 4th, 1941). Also, Weiss v. Stearn, 1924, 
265 U. S. 242, 254, 44 8. Ct. 490, 68 L. Ed. 1001, 33 A. L. R. 520. By 
looking at the substance of petitioner’s business transactions, we have 
been immediately led to the instant conclusion. We cannot accept the 
proposition that a special classification given by state law can so act as 
to withdraw an institution, which possesses the essential characteristics 
of a bank, from the protection afforded by the wording of, and the * 
policy underlying, section 104. Furthermore, we are mindful that, 
wherever possible, federal taxing statutes are to be uniformly inter- 
preted. Cf. Burnet v. Harmel, 1932, 287 U. S. 103, 110, 53 S. Ct. 74, 77 
L. Ed, 199; Thomas v. Perkins, 1937, 301 U. S. 655 ,659, 57 S. Ct. 911, 
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81 L. Ed. 1324; Lyeth v. Hoey, 1938, 305 U. S. 188, 194, 59 S. Ct. 155, 
83 L. Ed. 119, 119 A. L. R. 410. Also, ef. New York v. Feiring, May 
26, 1941, 61 S. Ct. 1028, 85 L. Ed.—; Commissioner v. Greene, 9 Cir,, 
April 21, 1941, 119 F. 2d 383. As Mr. Justice Stone recently stated in 
United States v. Pelzer, March 3, 1941, 61 S. Ct. 659, 661, 85 L. Ed.—:; 
‘*But as we have often had occasion to point out, the revenue laws are 
to be construed in the light of their general purpose to establish a 
nationwide scheme of taxation uniform in its application. Hence their 
provisions are not to be taken as subject to state control or limitation 
unless the language or necessary implication of the section involved 
makes its application dependent on state law.’’ 

We believe that the implication of section 104 does not make ‘‘its 
application dependent on state law,’’ and that our present conclusion 
is in accord with the views expressed above by Mr. Justice Stone. Any 
other conclusion might lead to results so weird that, under the argu- 
ment ab ineonvenienti, we cannot believe Congress intended these strange 
and contradictory results. The interpretation placed by the Board on 
section 104 might well result in levying this tax on substantially similar 
financial institutions in half of the States of the United States and in 
relieving from the tax these institutions in the other half of the States. 
We cannot lend our approval to an interpretation of a federal taxing 
statute which brings such things to pass. 

For the foregoing reasons, the decision of the Board is reversed. 


SURVIVOR ENTITLED TO FUND IN JOINT 
DEPOSIT 


Schrage v. Schram, United States District Court, E. D. Michigan, S. D., 
39 Fed. Supp. 906 


Under Michigan law, when a bank deposit is made in the name 
of the depositor or any other person, and in form to be paid to either 
or the survivor of them, the deposit and any additions thereto made 
by either of such persons prima facie become the property of such 
persons as joint tenants, payable to either during the lifetime of 
both or to the survivor after the death of one of them. 

In this ease one Petz opened a savings deposit account in the 
name of herself or the plaintiff, in form to be paid to either or the 
survivor of them. It was held that the fact that no money was 
deposited nor withdrawn by plaintiff during the lifetime of Petz 
and that plaintiff did not sign the bank signature ecard did not 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §456. 
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overcome the presumption that the account was a joint account 
which under the Michigan law was payable to the plaintiff on the 
death of Petz. 


Action by Elizabeth Pulte Schrage against B. C. Schram, receiver 
of the First National Bank-Detroit and others, involving ownership 
of a balance in a savings deposit, wherein defendants Arthur A. Schrage 
and another, executors of the estate of Sophia Petz, deceased, filed a 
cross-complaint. 

Judgment for the plaintiff. 

Ernest D. O’Brien, of Detroit, Mich., for plaintiff. 

Frank C. Cook and John P. O’Hara, both of Detroit, Mich., for 
defendants executors. 

Robert S. Marx and Lawrence I. Levi, Thomas L. Conlan, all of 
Detroit, Mich., for defendant receiver. 


Findings of Fact 


LEDERLE, D. J.—1. The parties have stipulated in detail the facts 
which they deem material in this case. This stipulation has been fully 
considered by the court and is hereby adopted as part of these findings 
of fact. 

2. Briefly, this suit involves a controversy as to whether B. C. Schram, 
receiver engaged in winding up the affairs of First National Bank- 
Detroit, an insolvent national banking association, shall pay the bal- 
ance of savings deposit claim number 3—19713 to plaintiff or to the 
executors of the estate of Sophia Petz, deceased, who appear herein as 
defendants and as cross-claimants to such fund. Defendant receiver is 
retaining the fund as a mere stakeholder. 

3. On November 5, 1925, Sophia Petz opened the account in ques- 
tion, number 374,929, with defendant bank, using therefor $10,698.74 
of her own money. This account was opened in the names of Sophia 
Petz or Elizabeth Pulte Schrage (plaintiff), in form to be paid to 
either or the survivor of them, and its designation was never altered. 
No money was ever deposited therein nor withdrawn therefrom by 
plaintiff herself. 

4, Plaintiff does not appear to have had anything to do with the 
opening or continuing of the account up to February 11, 1933, when 
the bank closed. Thereafter, one withdrawal was made upon the sole 
order of Sophia Petz. A power of attorney was subsequently signed 
by both plaintiff and Sophia Petz, authorizing the defendant receiver to 
pay dividends on this deposit claim to one Bertha DeWitt. There- 
after, four dividends were paid by defendant receiver on this deposit 
claim, the first and fourth under said power of attorney, the second 
and third being applied to the individual indebtedness which Sophia 
Petz owed to said defendant receiver. 
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5. Thereafter, Sophia Petz died, defendants Arthur A. Schrage and 
Chris Berg were appointed executors of her estate, and this dispute 
as to ownership of the balance of this deposit claim arose. 

6. The signature card for the account in question was signed by 
Sophia Petz at the time she opened the account. It was never signed 
by plaintiff. 

7. Defendant executors contend that the facts that plaintiff did not 
(a) sign the bank signature card, (b) make any deposit in the account, 
and (¢) make any withdrawal from the account, disprove and overcome 
a presumption that the account was a joint account and payable to the 
survivor. With this contention I disagree. 


Conclusions of Law 


1. District Courts of the United States have jurisdiction of cases 
for winding up the affairs of national banking associations, which in- 
eludes this ease. 28 U. S. C. A. § 41 (16); Dinan v. First Nat. Bank, 
6 Cir., 117 F. 2d 459, appealed from this court. 

2. When a deposit is made in the name of the depositor or any other 
person, and in form to be paid to either or the survivor of them, such 
deposit and any additions thereto made by either of such persons prima 
facie become the property of such persons as joint tenants, payable 
to either during the lifetime of both or to the survivor after the death 
of one of them. See. 12063, Comp. Laws of Mich. for 1929; amended 
1937 Pub. Acts of Mich. No. 286. 


3. The facts in this case do not indicate that the deceased did not 
intend plaintiff to have a joint interest in praesenti in the account nor 
do they rebut the prima facie showing that the survivor was to have 
the balance. The account in question is one within the meaning of 
the Michigan statute above cited, and plaintiff is entitled to the balance 
of the account, as survivor. In re Rehfeld’s Estate, 198 Mich. 249, 164 
N. W. 372; Meigs v. Thayer, 289 Mich. 680, 287 N. W. 342; Van’t 
Hof v. Jemison, 291 Mich. 385, 289 N. W. 186; Ludwig v. Bruner, 203 
Mich. 556, 169 N. W. 890; Frank v. Schultz, 295 Mich. 714, 295 N. W. 
374. 


4. The three cases cited by defendants and cross-plaintiffs have been 
examined, and the following seems to be the situation in regard thereto: 

In Esling v. City National Bank, 278 Mich. 571, 270 N. W. 791, 
there was no intent to create a present interest in the account and con- 
sequently no joint account within the meaning of the statute because 
the depositor, who later withdrew the deposit during her lifetime, had 
expressly directed at the opening of the account that the other party 
named in the account was only to receive the proceeds at the time of 
depositor’s death. This depositor’s case was further bolstered by com- 
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ing within another provision of the deposit statute relative to notice 
to the bank not to pay the account in accordance with its terms. 

The case of Campbell v. Schram, Law No. 14828, this court, was 
never heard on its merits, but was dismissed for want of prosecution. 

"In Rasey v. Currey’s Estate, 265 Mich. 597, 251 N. W. 784, the de- 
positor, who placed the name of the second party on the account, sur- 
vived the second party, and was entitled to the account as survivor in 
any event, although the case goes further and points out affirmative 
evidence to the effect that the depositor did not intend a gift in praesenti 
of a joint interest in the account at the time it was opened. 

The definitions of the nature of bank deposits generally, quoted by 
defendants from 7 Am. Juris., page 286, do not, of course, relate to 
the statutory matter under consideration. 

5. A judgment shall be entered herein, dismissing the cross-complaint 
of defendant executors and directing defendant receiver to pay the 
balance of said deposit claim to plaintiff as the rightful sole claimant, 
with costs taxable against defendant executors. 


GIFT OF CONTENTS OF JOINT SAFE DEPOSIT 
BOX: 


Millman v. Streeter, Supreme Court of Rhode Island,'19 Atl. Rep. (2d) 
254 


An agreement was made between an alleged donor and a friend 
to hire and, to hold a safe deposit box in a safe deposit company, as 
joint tenants, with the survivor to have exclusive right of access 
thereto for any purpose including the right to remove the contents 
in case of the death of either, and that either of the tenants had 
the right to surrender the box. It was held that the agreement did 
not by itself create a true joint tenancy as to the box, much less in 
the contents. 

In this case money belonging solely to one Smith was placed in a 
safe deposit box. Smith and his friend executed an agreement where- 
by they hired and held the safe deposit box as joint tenants, with 
the survivor to have exclusive right of access thereto for any pur- 
pose, including the right to remove the contents in case of the death 
of either. This agreement was made without valuable consideration. 
In determining whether there had been a valid ‘‘gift inter vivos’’ 
by the deceased Smith to-his friend of the money in the safe de- 
posit box, it was held that the evidence sustained a finding that 
this was not a ‘‘gift inter vivos’’ but rather a ‘‘testamentary dis- 
position’’ which was void under the statute of wills. 





Edition) §§608, 1356. 
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Suit by Myer Millman, administrator of the estate of Dr. Sheffield 
Smith, deceased, against Bertha E. Streeter and another, to compel 
the named respondent to pay and deliver to the complainant certain 
money and personalty claimed by the named respondent as a gift from 
the deceased. From a decree in favor of the complaniant, the named 
respondent appeals. 

Appeal denied and dismissed, decree affirmed, and cause remanded 
for further proceedings. — 

Francis J. O’Brien and J. Raymond Dubee, both of Providence, for 
complainant. 

Voigt, Wright, Munroe & Clason, Ernst T. Voigt, and Nathan M. 
Wright, Jr., all of Providence, for respondent Bertha E. Streeter. 


FLYNN, C. J.—This cause is before us on the appeal of the re- 
spondent Bertha E. Streeter from a decree in equity, entered in the 
superior court, ordering the payment and delivery to the complainant 
of certain money and other personal property claimed by said respond- 
ent as a gift from complainant’s intestate. 

The complainant is administrator of the estate of Dr. Sheffield Smith, 
who died intestate in August, 1937, at the age of eighty-three years. 
Bertha E. Streeter will hereinafter be referred to as the respondent, the 
other respondent being the probate clerk who was joined merely as an 
appointed custodian of the money in question. The respondent, though 
not related to the doctor or his wife Jeannette, had been from childhood 
an intimate friend of both, particularly of Mrs. Smith. Doctor and 
Mrs. Smith died without issue. 

Jeannette Smith had died before Dr. Smith, in April, 1937, leaving 
a will by which she gave him a life estate in her real and personal 
property, together with the right to sell or dispose of the same for his 
comfortable support and maintenance. The remainder, if any, after 
his death was given over to the doctor’s brother. The latter, however, 
died before the testatrix. 

For some years before his death Dr. Smith had retired from active 
practice because of a serious ailment which required medical care and 
attention. Elizabeth L. Hogg had administered electric treatments to 
him and had acted as his chauffeur. Prior to the death of his wife she 
had also attended Mrs. Smith as a nurse and companion. She con- 
tinned in the service of Dr. Smith after his wife’s death. Miss Hogg 
refused, however, to accompany him on a proposed trip to California 
because, as she said, his health was in no condition to withstand the 
rigors of such a long trip. Apparently for that reason Dr. Smith 
quarreled with her and terminated her employment or activities on 
July 5, 1937. He then demanded and received from her the return 
of a key to a safe deposit box in the Industrial Trust Company, which 
stood jointly in the names of himself and Miss Hogg. 
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Doctor Smith thereupon purported to make some dispositions of 
his property to the respondent. His deeds to her of certain realty were 
involved in the suits of Whitmarsh v. Streeter, 62 R. I. 411, 6 A. 2d 
453, and Nelson v. Streeter, R. I., 13 A. 2d 256. He purported also to 
make certain dispositions of money and some other personal property 
to the respondent, who had agreed to go with him on the trip which 
Miss Hogg refused to take. 

Doctor Smith and the respondent started on the trip, the tickets 
having been purchased with some of the money allegedly given by him 
to the respondent. They were forced, by the doctor’s health, to turn 
back before reaching their destination and, on his return in August, 
1937, Miss Hogg was invited by him to call at his house. She did so 
and at that time the doctor made certain explanations of his transfers 
of property to the respondent and offered certain inducements to Miss 
Hogg to influence her to return as his nurse and chauffeur ; and to right 
the wrong which he said he had done to her, presumably by such 
transfers to the respondent. According to Miss Hogg, the doctor said 
he still had control of certain property which he purported to have 
given to the respondent. There was other evidence, including testimony 
and conduct by the respondent at other previous hearings or trials, 
which had a material bearing on her testimony and claims in the instant 
cause. 

The trial justice decided upon all the evidence that the respondent, 
as claimant of the property, had not established a completed gift in 
praesenti in any of the personal property in question. The respond- 
ent’s reasons of appeal from the decree, entered in accordance with 
that decision, are numerous but may be summarized as raising two 
principal conentions, viz.: First, that the trial justice misconceived the 
theory and law relating to the respondent’s claim, as a joint tenant. 
to the money in the safe deposit box; and second, that even if the cause 
be decided upon the basis of a gift inter vivos, the decision was against 
the clear weight of the documentary and other evidence, particularly 
as to the money. 

The respondent relies chiefly on her first contention, relating par- 
ticularly to the sum of $12,000 that was placed by the doctor in the 
box rented from the Citizens Safe Deposit Company. This box was 
hired and paid for by the doctor but was registered in the names of 
Sheffield Smith and the respondent by an agreement dated July 14, 
1937, which reads as follows: 


““We agree to hire and hold Safe No. 7179 in the Citizens Safe De- 
posit Co.’s vault, as Joint Tenants, the survivor or survivors to have ex- 
clusive right of access thereto for any purpose including right to re- 
move contents in case of death of either, and either to have power to 
= a Deputy. Either of the tenants has the right to surrender the 
safe, 
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‘‘We acknowledge a receipt from the Citizens Safe Deposit Company 
covering rent of within described safe and agree to the rules and regu- 
lations as printed thereon and to such reasonable amendments or ad- 
ditions thereto as may be hereafter adopted. We also acknowledge 
receipt of two keys. 

‘‘Signed Bertha E. Streeter 
‘*Signed Sheffield Smith’’ 


She now argues that the money which was thus placed in the box 
belonged to her because a joint tenancy herein had been created by the 
above agreement; and that such agreement must be accepted as con- 
clusive evidence of the existence of such tenancy. We cannot determine 
from the transcript whether this argument was made to the trial jus- 
tice as clearly as it is now made to us. However, if we assume that 
it was so made and that the trial justice overlooked or misconceived 
it, the principal question is whether that agreement with the Citizens 
Safe Deposit Company conclusively created, as between Dr. Smith and 
the respondent, a true joint tenancy in the contents placed in the box 
by the doctor. 

In our opinion the agreement, by itself, did not create a true joint 
tenancy. The law in this state recognizes that a joint tenancy may 
be held by two or more persons in personal as well as real property. 
General Laws 1938, chapter 431. See Industrial Trust Co. v. Scanlon, 
26 R. I. 228, 231, 58 A. 786, 3 Ann. Cas. 863. However, in the absence 
of any other controlling statute, a true joint tenancy has always been 
characterized by the existence of all the four unities of time, title, in- 
terest and possession. 

Under this agreement, the company had no title, interest, or posses- 
sion in the money which it could transfer to the tenants at the time of 
the execution thereof. Only the safe deposit box was then in its con- 
trol to lease to them. Nor does the agreement purport to use the com- 
pany as a conduit through which the contents of the box were trans- 
ferred to the alleged joint tenants so as to vest in both of them the 
same title, interest and possession. 

The agreement, as between the tenants, does not effectuate a true 
joint tenancy in the safe itself, which we have called the box, much less 
in its contents. Following their agreement in the first sentence of the 
first paragraph, which is merely ‘‘to hire and hold Safe No. 7179 ..., 
as Joint Tenants, ...,’’ they expressly stipulate in the very next 
sentence of that paragraph: ‘‘Either of the tenants has the right to 
surrender the safe.’’ 

This language negatives a true joint tenancy in the box. If one 
tenant had the right under this agreement to surrender the box to the 
exclusion of the other, then certain essential characteristics of a joint 
tenancy, as at common law, would be negatived because in such a ten- 
ancy each would hold the whole box by the same kind of title, interest 
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and possession. The same objection would lie if this agreement should 
be construed as relating not only to the holding of the box but also to 
the removal and use of the contents thereof. Moreover, the conduct 
of the tenants, during the life of the doctor, was at variance with the 
claim of a true joint tenancy. Thus neither the agreement by itself 
nor in connection with the evidence can be considered as conclusively 
creating or establishing a true joint tenancy, as respondent chiefly 
contends. 

The respondent, however, has cited certain cases from other juris- 
dictions in support of her contention upon this point. Among these are 
Graham v. Barnes, 259 Mass. 534, 156 N. E. 865; New Jersey Title 
Guarantee & Trust Co. v. Archibald, 91 N. J. Eq. 82, 108 A. 434; Chip- 
pendale v. North Adams Savings Bank, 222 Mass. 499, 111 N. E. 371; 
Erwin v. Felter, 283 Ill. 36, 119 N. E. 926, L. R. A. 1918E, 776. It is 
conceded that some language is found in these cases which seems to 
lend assistance to her contention. However, we do not think that any 
of those courts intended to go so far as the respondent contends here, 
namely, that such an agreement, apart from statute, is in itself con- 
clusive on the question of the creation of a joint tenancy as at common 
law. 


We are inclined to the view that those courts referred to a joint 
tenancy as meaning really a holding by two or more persons of a quali- 


fied joint interest in personal property, including also the exclusive 
right in the survivor to claim what remains thereof on the death of 
the other. But if those references to joint tenancies were intended to 
mean that the language of such an agreement, as here, by itself con- 
clusively created or established a joint tenancy, as at common law, in 
the contents of a safe deposit box, we are not persuaded that we should 
follow them. Applying our view of the law to the instant cause, the 
respondent’s first contention, that this agreement by itself conclusively 
created or established a true joint tenancy, cannot be sustained. 

The respondent’s second conterition was stated but not pressed 
strenuously, perhaps because of the difficulties in reconciling it with her 
previous testimony, conduct and contentions as to the nature of her 
claim. However, this contention must be based entirely on an alleged 
completed gift inter vivos. The money was the sole property of the 
doctor. The respondent contributed no part of it at any time. The 
agreement was made without any valuable consideration. In these cir- 
cumstances the law generally stated as to such gifts must be applied 
and therefore the burden was on the respondent to establish by satis- 
factory evidence a completed gift in praesenti of a joint interest in the 
money, with the attendant right of survivorship. Stiness v. Brennan, 
51 R. I. 284, 154 A. 122; Old Colony Co-operative Bank v. Burger, R. I., 
7 A. 2d 725. 
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In support of this contention the respondent relies chiefly upon a 
construction of this agreement which would make it relate to the con- 
tents of the box substantially as if such contents were a bank deposit 
in both names and payable to either or the survivor. We have serious 
doubts whether the language therecf may be properly construed thus 
far, or so as to grant to the respondent any rights to remove and to 
have and use all the contents of the box during the doctor’s life. The 
only specific reference in the agreement to the contents of the box, or 
their removal, is the express right given to the survivor or survivors— 
not to the tenants—to have access thereto for any purpose including 
the right to remove them in case of the death of either. That is quite 
different from agreeing that all of the money could be removed and 
used by either at any time during the life of the other, and that the 
survivor of them would have exclusive right of access and removal of 
whatever remained of the contents. It should be noted that the or- 
dinary so-called joint bank deposit is made expressly payable to either 
or the survivor. 

Literally construed the agreement appears to contemplate only a 
gift to become effective to respondent as the survivor, which would 
support the view of the trial justice that it was in the nature of a tes- 
tamentary disposition rather than a present and completed gift. On 
such a construction, the instant case would be quite different from a 
bank deposit standing in both names and payable to either or the sur- 
vivor; and it clearly would not support the respondent’s contention 
that the doctor intended and completed a gift in praesenti of a joint 
interest in the money, with all its attendant rights. In any event, the 
fact that this agreement is clearly open to the construction of a gift in 
the nature of a testamentary disposition greatly weakens any argument 
that the agreement was as strong evidence of a completed gift in praesenti 
as if it were a so-called joint bankbook that was delivered to and held 


exclusively by her, and that was unequivocally payable to either or the 
survivor. 


However, assuming that the agreement was open to the construc- 
tion whereby either tenant would have the right not only to remove 
but to have and use.all the money before the death of the other with 
the right of survivorship, the case then would be governed in principle 
by the law as stated with reference to alleged gifts of a joint interest 
in a bank deposit. 


In such cases we have held that the controlling question, as in all 
eases of gifts inter vivos, is always the donor’s true present intent; that 
the form of the deposit is not conclusive; and that it may be considered 
with all other facts and circumstances in ascertaining the true intent 
of the donor. People’s Savings Bank v. Rynn, 57 R. I. 411, 190 A. 
440; Weber v. Harkins, R. I., 13 A. 2d 380. Heretofore, in a contested 
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ease, based on an alleged gift inter vivos, mere possession of the bank- 
book, or its equivalent evidence, or mere lack of possession thereof, has 
not been considered in itself as necessarily controlling on the question 
of donative intent and gift. Marston v. Idustrial Trust Co., R. I., 107 
A. 88; Old Coloy Co-operative Bank v. Burger, supra. Such matters 
or their equivalent are therefore not conclusive but are to be considered 
with all the facts and circumstances in evidence in determining the 
donor’s true intent, and the existence of a completed gift. 

Applying this law to the assumption that we have above made, it 
follows that the form of the agreement was not conclusive. The trial 
justice was entitled to consider all the evidence before him relating to 
the respondent’s alleged right to the money in question, which evidence 
included the conduct of the tenants of the box under the agreement, 
and of the respondent during the doctor’s life and immediately after 
his death. Among other things, the trial justice had a right to consider 
the shifting by the respondent of the basis of her claim under this 
contention from a different basis as made at previous hearings and in 
this cause; the conflict between certain of her conduct and her present 
testimony; the conflict between certain of her testimony and that of 
Miss Hogg and of the jeweler; the exercise by the doctor alone of the 
right during his life to use any and all of the money; the repeated 
instances where respondent testified ‘‘I don’t remember’’ to certain 
matters that showed material conflict between her previous testimony 
and conduct and her present testimony and claim; the respondent’s 
testimony that she had added the doctor’s name to the box as a matter 
of ‘‘convenience’’ as contrasted with other facts and testimony to the 
contrary ; and certain testimony of the respondent which is open reason- 
ably to an inference that the respondent herself knew and felt that all 
of the doctor’s alleged gifts to her were made because, as she said, he 
wanted everything in order ‘‘if anything happened to him.’’ 

These and other matters appearing throughout the travel of the 
cause, which had several previous hearings in the probate court of 
North Providence, as brought out in evidence, presented a situation 
where, in our opinion, there were material conflicts in the evidence 
from which different and reasonable interpretations could be drawn. 
The trial justice, who had an opportunity to see and hear the wit- 
nesses, apparently considered all the evidence and found that the al- 
leged gifts of this money and other articles were not completed in 
praesenti but were all in the nature of testamentary dispositions and 
therefore void under the statute of wills. Upon examination of all the 
evidence, we cannot say that his findings thereon were unreasonable or 
clearly wrong. This is particularly true when, as here, the respondent, 
as one claiming by way of gift inter vivos, had the burden of establish- 


. 
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ing the alleged gift by satisfactory evidence. Stiness v. Brennan, supra; 
Old Colony Co-operative Bank v. Burger, supra. 

The contentions above considered relate more particularly to the 
$12,000, or the balance thereof, which was in the safe deposit box. The 
respondent also claimed gifts of jewelry and other personal property. 
We have examined the evidence with reference to all of these alleged 
gifts and cannot say that the trial justice was clearly wrong in finding 
that they were at best in the nature of an attempted testamentary dis- 
position, and, therefore, must fail for lack of compliance with the 
statute of wills. Gen. Laws 1938, c. 566, § 1 et seq. 

The only exception perhaps might be found with relation to the 
lady’s rings and brooch which formerly belonged to Mrs. Smith. The 
respondent, however, apparently based her present claim solely on the 
theory that they belonged to Dr. Smith and that he had the right, under 
his wife’s will, to dispose of them by gift. Restricted to this theory, 
the trial justice was not in error. If the wife’s bequest to the doctor 
for life included this jewelry, and gave him the right to sell or dispose 
thereof for certain specified purposes, he had no right under the will 
to make a gift or to dispose of such jewelry except for such purposes. 
Gardner v. Whitford, 23 R. I. 396, 50 A. 642; Knight v. Knight, 61 
R. J. 187, 200 A. 481. Apparently the respondent did not raise the 
issue, and we do not decide, whether such articles of jewelry formerly 
belonging to Mrs. Smith were actually given by her to the respondent, 
using the doctor merely as her agent to deliver them. 

The appeal of the respondent is denied and dismissed; the decree 
appealed from is affirmed, and the cause is remanded to the superior 
eourt for further proceedings. 



















REORGANIZATION OF BANK 


McIntyre v. Guarantee Trust Co. of Atlantic City, United States Dis- 
trict Court, D. New Jersey, 39 Fed. Supp. 890 


A plan for reorganization of a bank provided for conversion of 
its restricted deposits into nonassessable preferred stock. The plan 
was a conventional one conditioned upon statutory requirements for 
approval. It was supported in writing by eighty per cent of the 
creditors. The court found that a depositor who had not consented 
to the plan, but who had received dividends on the preferred stock 
both before and after filing of suit, which was filed more than a 
year after normal resumption of banking operations, impliedly 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §177. 
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assented to plan, and was not entitled to recover amount on deposit 
prior to reorganization. 


Action by Bridget McIntyre, administratrix of the estate of Neil 
McIntyre, deceased, against the Guarantee Trust Company of Atlantic 
City, to recover funds which plaintiff had on deposit with defendant 
prior to date when defendant restricted its accounts. 


Judgment for the defendant. 
Irving I. Jacobs, of Atlantic City, N. J., for plaintiff. 
Cole & Cole, of Atlantic City, N. J., for defendant. 


FORMAN, D. J.—Plaintiff seeks a money judgment in the amount 
of $16,000 arising out of a fund she had on deposit to her credit with 
the defendant bank on February 20, 1933, demand for payment being 
refused. Defendant restricted all its accounts on February 21, 1933, by 
virtue of direction to that end given by the Commissioner of Banking 
and Insurance of the State of New Jersey under the authority of Laws 
of 1933, Chapter 27, as amended by Laws of 1933, Chapter 66, Revised 
Statutes of New Jersey, 1937, 17:9-13, N. J. S. A. 17:9-13. Defendant 
thereafter reorganized under and by virtue of the authority contained 
in Laws of 1933, Chapter 116, Revised Statutes of New Jersey 17:8-1 
et seq., N. J. S. A. 17:8-1 et seq., permitting banks to amend their 
charters to provide for the issuance of preferred stock, and authorizing 
those banks which had not reopened on an unrestricted basis to reorgan- 
ize with the permission of the Commissioner of Banking and Insurance 
and the written consent of seventy-five per cent of their depositors and 
two-thirds of their stockholders by issuing preferred stock for their 
deposits. Defendant’s plan of reorganization provided for the conver- 
sion of the entire amount of its restricted deposits into nonassessable 
preferred stock with a par value of $10 per share at the rate of one share 
for each $30 of deposits with three per cent cumulative dividends, 
having no voting rights and redeemable at $30 per share plus accrued 
dividends. It further provided that no dividends were to be paid to 
holders of common stock until all of the preferred stock was redeemed 
and dividends thereon paid in full. Deposits made since February 
20, 1933, which were without the restriction imposed on that date were 
unaffected by the plan and would be repaid in cash on demand. Plaintiff 
alleges that she did not consent to the reorganization of the defendant 
pursuant to Chapter 116 of the Laws of 1933 roughly outlined above, 
that the statute is unconstitutional, and that the plan promulgated 
thereunder was violative of her constitutional rights. 

Defendant contends, aside from arguments refuting allegations with 
regard to the unconstitutionality of the statute, that plaintiff is estopped 
from contesting the validity of reorganization. The reorganization of 
defendant constituted a realignment of creditors whose concessions were 
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mutually dependent in that effectiveness of the consents given depended 
upon compliance with the statutery condition that at least seventy-five 
per cent of the depositors and two-thirds of the stockholders agree to the 
plan of reorganization. At the inception of the recast it is true that 
plaintiff did not signify in writing her willingness to consent to the 
plan of reorganization. However, shé had personal knowledge of it, 
because defendant made public notice thereof, addressed letters to all 
ereditors, and contacted many personally. Many weeks were consumed 
before this plan was effected, and not until February 1, 1934, was the 
defendant authorized by the Commissioner of Banking and Insurance 
of New Jersey to resume normal banking operations, Suit was instituted 
herein on March 28, 1935, mere than a year after the plan became effec- 
tive. Prior to that time and during its pendency she received dividends 
on the preferred stock issued to her in lieu of a surrender of her cash 
deposit. These dividends are evidenced by defendant’s checks in the 
amount of $121.82 each, dated February 21, 1934, and February 21, 
1935. Plaintiff also accepted similar dividends in the years 1936 to 
1940, inclusive. 


In the ease of Basen v. Clinton Trust Co., 115 N. J. L. 546, 181 A. 67, 
plaintiffs in September, 1934, brought suit to recover the amount of a 
deposit made by their testator with the defendant bank which had 
reorganized and resumed banking operations on May 7, 1934. The 
defendant’s answer alleged its reorganization by which it had raised 
additional capital by the issuance of preferred stock which had enabled 
it to pay fifty per cent to depositors, and the balance in stock and 
participating certificates, including plaintiffs’. Although plaintiffs had 
not consented to the plan of reorganization, the court held that they 
were estopped from contesting its validity because they had accepted 
the benefits derived therefrom. 


A similar conclusion was reached in the case of Newman v. Asbury 
Park & Ocean Grove Bank, 120 N. J. L. 122, 198 A. 286. Therein, the 
plaintiff, trustee, had money on deposit with the defendant bank which 
had been closed by the Commissioner of Banking and Insurance. During 
liquidation plaintiff received a dividend on the deposit. Following the 
resumption of defendant’s normal banking operaticns pursuant to a 
plan of reorganization, plaintiff demanded the balance of the deposit in 
full. Recovery was denied on the ground that plaintiff had received 
payments from the bank and by his inaction permitted a new situation 
to arise in which case it was too late for him to complain when he had 
availed himself of none of the remedies provided by law. In addition, 


the court examined the plan adopted by defendant and found it fair 
and equitable. 


Defendant relies on these cases for the proposition that plaintiff 
cannot now make claim against it. Plaintiff makes the following dis- 
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tinctions: In the case of Basen v. Clinton Trust Company, supra, the 
plaintiffs were estopped because they received a portion of the deposit’ 
out of funds created by the reorganization; in the case of Newman v. 
Asbury Park & Ocean Grove Bank, supra, the court found the preposed 
plan was fair and equitable. To these, plaintiff adds that there can be 
no estoppel against her because there was a failure upon defendant’s 
part to disclose that certain correspondent banks and the Reconstruction 
Finance Corporation were given a preferred status and the management 
of the bank became possessed of common stock in the reorganized com- 
pany, in which case even if plaintiff had expressly assented to the plan 
of operations she could have repudiated. Accordingly, it is contended 
that plaintiff herein is not estopped because she has received no benefit 
from funds created by the reorganization, because there was not a full 
disclosure in the plan of reorganization, and because the plan is, in fact, 
unfair and inequitable. 

Regardless of the source out of which plaintiff received payments, 
the fact is that these payments were made pursuant to the plan of 
reorganization. A new situation has arisen thereunder; the rights of 
numerous creditors have been readjusted, and the defendant itself has 
spent several thousand dollars as well as considerable effort in effecting 
a plan of reorganization. The relief requested, if granted, would not 
only dislodge the rights of all creditors and hamstring defendant’s 
efforts and expenditures, but would elevate plaintiff’s position above all 
others. We do not feel that the status quo can be disturbed now, due 
to plaintiff’s failure to act promptly which can only be construed as 
implied assent to the plan. 


The plan to which this implied consent was given was a conventional 
one conditioned upon statutory requirements for approval. It was sup- 
ported in writing by eighty per cent of the creditors whose deposits 
ran into the millions of dollars, and this plaintiff solely has expressed 
her dissatisfaction in suit. Reference is made to this only to indicate 
that the plan must have been considered fair and equitable by nearly 
one hundred per cent of all the creditors. 


The contentions that there was a failure to disclose the plan in its 
entirety, and that the old management of the bank wrongfully gained 
possession of common sock in the reorganized bank are without merit. 
Plaintiff has failed to impress us that any fraud was committed under 
these allegations. The preferred stock must be redeemed in full and 
cumulative dividends must be paid before the common stockholders are 
entitled to dividends. The preferred stockholders in turn were given 
an option to convert their preferred holdings into common stock. We 
do not know when plaintiff acquired knowledge of the alleged secret 
preferences, and again the timeliness of the attack is relevant. Further- 
more, the checks evidencing payment of dividends to plaintiff pursuant 
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to the plan off reorganization bear dates subsequent to the filing of the 
complaint. Therefore, we are constrained to the conclusion that the 
acceptance of these checks was with knowledge of the alleged conceal- 
ment. 

Finally, we can see no substantial distinction between the plan of 
reorganization effected in this case and those that have been considered 
by the courts in the cases of Basen v. Clinton Trust Co., 115 N. J. L. 
546, 181 A. 67; Newman vy. Asbury Park & Ocean Grove Bank, 120 
N. J. L. 122, 198 A. 286; McSweeney v. Equitable Trust Co., 198 A. 
529, 16 N. J. Mise. 193. In any event it becomes unnecessary for us 
to rule on the constitutional points raised by plaintiff because we feel 
she effectively waived her privileges in those respects. 


EXTENSION OF MATURITY DATE OF NOTE 


Welch v. Beall, Court of Civil Appeals of Texas, 153 S. W. 
Rep. (2d) 338 


A note contained the following provision: ‘‘ All signers of this 
note are principals, and each of us, as well as all indorsers hereon 
waive presentation for payment and notice of non-payment and I, 
we and each of us consent that the payee herein, or owner or holder 
of this note may at any time extend the time of payment of this 
note, at its election, with or without the request of either of the 
signers of this note, without consulting the other signers.’’ It was 
held that the indorsements on the back of the note signed by the 
payee and made respectively at the date of maturity of the note 
and at successive extended dates of maturity, which indorsements 
extended the time of payment of the note without the maker’s 
knowledge or consent, were nevertheless effective in extending the 
date of maturity and in postponing the time at which the statute 
of limitations would commence to run. 


Suit by Mrs. LaVena Welch against J. H. Beall to recover on a 
promissory note. From a judgment in favor of defendant, plaintiff 
appeals. 

Reversed and rendered. 

Dibrell & Snodgrass, of Coleman, for appellant. 

E. M. Critz, of Coleman, for appellee. 


BLAIR, J.—Suit by appellant, Mrs. LaVena Welch, against appellee, 
J. H. Beall, on his promissory note for $2,200, together with interest 
and attorney’s fees. Appellee interposed a plea of limitation, which on 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §691. 
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the trial to the court without a jury and upon stipulated facts was 


sustained. 

The note, dated February 3, 1931, was executed by B. E. Davis and 
appellee Beall as co-makers, payable to appellant. It was secured by 
certain cotton gin property which Davis and Beall owned and operated 
as partners, and provided that it would become due and ‘‘payable out 
of the gin business as and when same will justify.’’ A contemporaneous 
partnership agreement between Davis and Beall recited ‘‘that said 
parties have also this day executed their certain promissory note for 
the sum of: $2,200, payable out of said gin business and at such time as 
such business will justify payment thereof to Mrs. LaVena Welch, said 
note bearing interest from September 26, 1931, at the rate of 10 per 
eent per annum.”’ 

By deed dated October 5, 1931, Davis conveyed his interest in the 
gin property to appellee Beall, in consideration of his assumption and 
agreement to pay all indebtedness of the partnership; the deed reciting 
that the ‘‘partnership is fully terminated.”’ 

Appellant did not demand payment of the note when it fell due in 
November, 1934, nor did either maker ever pay or offer to pay said note 
or any part of it. The note bore the following indorsements: 


‘*9-3-34 Maturity of this note is extended to January 1, 1935. 
LaVena Welch. 

‘*1-1-35 Maturity of this note is extended to Ottober 1, 1936. 
LaVena Welch. 

**10-1-36 Maturity of this note is extended to October 1, 1938. 
LaVena Welch.’’ 

Neither Davis nor Beall knew of these indorsements to extend the 
note, which indorsements were made by appellant on the dates indicated ; 
but she claimed authority to extend the maturity date under the follow- 
ing provision of the note: ‘‘ All signers of: this note are principals, and 
each of us, as well as all endorsers hereon waive presentation for payment 
and notice of non-payment and I, we and each of us consent that the 
payee herein, or owner or holder of this note may at any time extend 
the time of payment of this note, at its election, with or without the 
request of either of the signers of this note, without consulting the other 
signers. ’’ 

The trial court concluded as a matter of law that the indorsements 
extending the maturity of the note, placed on it by the payee without 
the knowledge, request or consent of appellee, were ineffective to con- 
stitute an extension binding upon appellee, because he did not sign 
such indorsements; and having so concluded, and since this suit was 
filed on October 20, 1939, more than four years after the agreed date 
of the maturity of the note in November, 1934, the court held that the 
note was barred by the four-year statute of limitation. Vernon’s Ann. 
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Civ. St. art. 5527. We are unable to agree with these conclusions and 
holdings of the trial court. 

It has been the uniform holding of courts that indorsers of a note 
are not discharged, when they expressly agree that the time of payment 
may be extended without notice to them, and particularly so when the 
note contains a stipulation to the effect that they consent that the payee 
or owner of the note may at any time, upon request or agreement with 
any other obligor on the note, extend the date of maturity without 
consulting other signers or indorsers. 6 Tex. Jur. 832, § 191, and cases 
there cited. Such holdings are based upon the reasoning that such 
matters are within the contractual rights of the parties, and when stipu- 
lated in the note, they are a part of the contract and are mutually binding 
upon the parties thereto; and that the rule is not changed by the 
Negotiable Instruments Act. Vernon’s Ann Ciy. St. art. 5932 et seq. 
There is no good reason why this rule sheuld not apply as between 
the maker primarily liable on the note and the payee or owner thereof ; 
and in the case of Commercial Inv. Co. v. Graves, Tex. Civ. App., 132 
S. W. 2d 439, it is held that one who is primarily liable on a note is 
not discharged by an extension made without his consent and over his 
protest, where the note stipulated that it might be extended without 
notice. 

In Vol. 6, pp. 689, 690, Tex. Jur. Supp., the following rule is 
stated: ‘‘The right to be released by the extension may be waived either 
in advance or afterwards and such waiver enters into the contract of 
every persen who signs, whether as drawer, maker, acceptor or indorser, 
and permits of more than one extension. Such a waiver does not 
increase the original liability of the surety; it merely renders unneces- 
sary the performance of the acts waived in order to fix liability. Brinker 
v. First Nat. Bank, Tex. Com. App., 37 S. W. 2d 136.’’ 

It is true that the cases cited are not entirely parallel with the facts 
in the instant case, but the rule announced by the decisions is broad and 
shows the intent of the courts to enforce a contract betewen any parties, 
makers, indorsers, sureties, payees or owners, to a note whereby they 
consent that the payee or owner may at any time without notice extend 
the maturity date, and without consulting the parties specified. 


Nor do we regard the question of the non-negotiability of the note 
in suit material. It is probably not negotiable because it became due 
and payable when and if the proceeds of the cotton gin were sufficient 
to pay it. But whether negotiable or not, it constituted a binding and 
effective contract between the parties, and manifestly the parties could 
stipulate that its maturity could be extended by the payee or owner 
without, notice to the maker, and that as a part of the note such agree- 
ment was supported by the consideration of the original obligation and 
is binding on the maker. 
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We interpret the provision that ‘‘the payee herein, or owner or 
holder of this note may at any time extend the time of payment of this 
note at its election, with or without the request of either of the signers 
of this note, without consulting the other signers,’’ together with the 
extension indorsements signed by the payee, as a valid and binding 
written extension of maturity contract signed by all parties thereto; 
and that such right of extension ‘‘at any time’’ permits more than one 
extension. By signing the note, an instrument in writing, the makers 
or signers agreed that they would pay the note when due, but that if 
they did not do so, then the payee, owner or holder was authorized to 
extend the time of payment without notice to the makers or signers. 
In like manner, if the makers or signers did not pay the note on its 
extended maturity date, then the payee or owner or holder was authorized 
to again extend the maturity date without notice, because the parties 
had so specifically contracted. The payee’s indorsements of extension 
were signed by her, and each fixed a definite extended maturity date. 
In consequence of this holding the provisions of Art. 5539, relating to 
written acknowledgment of the justness of an action barred by limita- 
tion, are either inapplicable, or were fully complied with in the instant 
case. 

The judgment of the trial court is reversed, and judgment is here 
rendered for appellant for the full amount of the note, interest, attor- 
ney’s fees and costs of suit. 


GIFT OF NEGOTIABLE BONDS 


ne 


Larkin v. McCabe, Supreme Court of Minnesota, 299 N. W. Rep. 649 


Delivery of a gift by the donor to a third person for the benefit 
of the beneficiary by the use of such expressions as ‘‘for the donee,”’ 
“‘for the use of the donee,’’ or ‘‘to keep for the donee,’’ or similar 
expressions, indicates an intention that the depositary shall receive 
delivery not as the donor’s agent, but as the agent of, or trustee for, 
the beneficiary. 


In this case there was a delivery of negotiable bonds by the 
donor to a depositary for named beneficiaries in execution of the 
donor’s intention to make gifts, without designation of capacity in 
which the depositary received the bonds. It was held that the de- 
livery was sufficiently valid to complete the gifts, since the depositary 
took as a trustee for the beneficiary. 





NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) § 6)4. 
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The reservation by the donor of the bonds of the income from the 
bonds during his lifetime, did not render the gift invalid, since a 
present gift reserving to the donor the income for life is a valid 
‘‘gift inter vivos’’ although enjoyment is postponed until the donor’s 
death. 














































Action by Lulu M. Larkin and Mildred K. Rowe against James 
Roscoe McCabe to recover bonds, to establish that defendant held title 
to a farm in trust for each of the plaintiffs as to an undivided one- 
fifth portion, and for an accounting. From the judgment, Mildred K. 
Rowe and James Roscoe McCabe appeal. 

Judgment reversed on the appeal of Mildred K. Rowe, and af- 
firmed on the appeal of James Roscoe McCabe with directions to enter 
judgment in accordance with opinion. 

James E. O’Brien, Leo P. MeNally, and Clyde W. Fiddes, all of 
Minneapolis (Amasa E. Wheeler, of Duluth, of counsel), for Mildred 
K. Rowe and Lulu M. Larkin. 

Fletcher, Dorsey, Barker, Colman & Barber and W. F. Marquart, 
all of Minneapolis, for James Roscoe McCabe. 





PETERSON, J.—Plaintiffs are sisters. Defendant is their brother. 
There are two other sisters, Etta Jane Irvine and Jessie P. McClintock. 
All are the children of James McCabe by his first wife. McCabe died 
on January 15, 1936. 

Each plaintiff sues to recover a $10,000 McCabe Bros. Grain Com- 
pany, Ltd., Gold Bond alleged to have been given her by the decedent 
and wrongfully withheld from her by defendant, who came into posses- 
sion of the bonds under a claimed subsequent gift by the father to 
him; to establish that the defendant holds title to a farm in North 
Dakota in trust for each of them as to an undivided one-fifth portion, 
and for an accounting. The court below held that Mrs. Larkin was 
entitled to recover the bond which she claimed; that the plaintiff Rowe 
was not entitled to recover the bond which she claimed; that the trust 
be decreed in the land (to which defendant consented) ; that defend- 
ant was entitled to recover the money advanced by him on account of 
the farm with interest, and to a lien on the farm for the amount of the 
recovery; and that he was not entitled to recover for personal services 
rendered managing and looking after the farm. 

Plaintiff Rowe appeals from the judgment so far as it denies her 
recovery of the bond and allows defendant interest on the money ad- 
vanced by him. Defendant appeals from the judgment so far as it 
adjudges that plaintiff Larkin is entitled to recover her bond and that 
he is not entitled to recover for his services. 

McCabe was a man of advanced age and considerable means. He 
and his children had a strong affection for each other. The testimony 
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was that this feeling included the ‘‘in-laws.’’ His repeated statements 
reveal that he had a fixed intention to divide his property among his 
children. He had practically accomplished this purpose during his life- 
time. The children appreciated his generosity, which was restrained 
only by the advice of those with whom he consulted. 


In 1925 McCabe conveyed to his children a 655-acre farm in North 
Dakota subject to a $19,500 mortgage and accumulated interest. The 
farm had been the family home and there was no little family senti- 
ment concerning it. 

In February, 1933, he called Mrs. Irvine and Mrs. Larkin in con- 
ference at his office for the purpose of dividing his remaining property 
among his children. He then had five $10,000 bonds of McCabe Bros. 
Grain Company, Ltd., and stock in that and other corporations. He 
outlined to his daughters his plan of distribution. He intended to give 
defendant, who is referred to as Roscoe and Rox, more stock in the 
McCabe companies than the girls. He had an envelope for each child 
containing the securities he intended to give them. The stock certificates 
had been made out in the names of the children. The record does not 
show what securities he gave Roscoe. He gave each daughter 100 shares 
of MeCabe Bros. Grain Company, Ltd., preferred stock, 36 shares of 
the McCabe Bros. Company stock, and 100 shares of International Ele- 
vator Company stock. He also had a $10,000 bond for each daughter. 


He intended to retain the income from the securities during his life- 
time. After some discussion in which Mrs. Irvine and Mrs. Larkin 
expressed profuse appreciation of their father’s generous gifts, they 
advised him to keep the bonds for the reason that he might need them 
for his own support.. Accordingly, he decided to distribute the other 
securities and keep the bonds. 

Slips were then made out to be attached to the stock certificates and 
signed by each donee by the terms of which the donee agreed to turn 
over to Mr. McCabe any dividends paid on the stock ‘‘while he lives.’’ 
Mrs. Irvine and Mrs. Larkin signed the slips for their stock certificates 
then and there. Mrs. Irvine testified that she took her stocks with her 
and placed them in her and her husband’s safety deposit box, where 
they have since remained. She also testified that a few days afterwards 
she accompanied her father to Duluth, where he delivered Mrs. Rowe’s 
stocks to her. 

The intention to distribute the bonds persisted in Mr. McCabe’s 
mind. During the months following he conferred with his son-in-law, 
George D. McClintock, a lawyer of good reputation and ability, about 
gifts of the bonds. McClintock’s testimony is that he advised MeCabe 
“‘that he should be careful to make a delivery to someone of those bonds 
if he was contemplating making a gift.’’ 















892 





THE BANKING LAW JOURNAL 


Still actuated by the intention to make gifts to his daughters of 
the bonds, MeCabe went to McClintock’s office sometime in June, 1933. 
He had with him four large envelopes, one for each daughter, in the 
upper left hand corner of which was written the list of securities the 
envelope contained. The list included the stocks given to the daughters 
which have been mentioned and a $10,000 bond, giving the number. 
McCabe stated either that he had given or that he was giving the 
securities to his daughters. He handed the envelopes containing the 
securities for plaintiffs and Mrs. Irvine to McClintock and asked him 
if he would keep the envelopes and the securities therein contained 
for said daughters. McClintock took the envelopes containing the secu- 
rities and told him that he would keep them for the daughters. Mce- 
Cabe assigned reasons for not delivering the securities to Mrs. Rowe and 
Mrs. Irvine, hut not Mrs. McClintock. He said that he feared Mrs. 
Irvine might spend the proceeds on her son ‘‘Jim’’ and that Mrs. Rowe 
would dissipate the proceeds of hers. He said that he was going to deliver 


Mrs. Larkin’s securities to her since he knew that she would ‘‘hang on”’ 
to them. 


He advised McClintock at the time that he desired to have during 
his lifetime the income from the bonds and the dividends on the stocks. 
Then, in MeCabe’s presence, McClintock wrote on Mrs. Rowe’s envelope, 
‘*T am holding the above for Mildred McCabe Rowe for safekeeping,’’ 
and signed it ‘‘George D. McClintock.’’ He wrote a similar inscrip- 
tion on the envelopes for Mrs. Irvine and Mrs. McClintock and signed 
them. He and Mr. McCabe went to McClintock’s safety deposit box, 
where the envelopes containing the securities were deposited. McCabe 
had no aecess to the box. Later MeCabe went to Mrs. Larkin’s home 
where he personally delivered her securities to her. 

Before delivery, McClintock checked the contents of each envelope. 
Those for Mrs. Rowe and Mrs. Irvine were correct as to listing and 
contents. There were some errors in the stock certificate numbers listed 
on the envelopes for Mrs. Larkin and Mrs. McClintock, which MeClin- 
tock corrected. There was no error as to any bond number. 


About one month afterwards, on July 19, 1933, McCabe again went 
to McClintock’s office and said that he would like ‘‘to leave’’ Mrs. Ir- 
vine’s and Mrs. Rowe’s bonds at the McCabe Bros. office. Thereupon 
MeClintock gave him the entire contents of the envelopes containing 
their securities. He made and signed an endorsement on the envelopes 
to that effect under date of ‘‘7/19/33.’’ Mrs. Larkin returned her 
bond, but not the stocks, to her father. Later Mrs. McClintock returned 
her bond to her father in the presence of her husband. 

McCabe put the bonds in the vault in the office of the McCabe Bros. 
Company. Defendant by reason of his connection with the company 
had access to the vault and to the bonds. 
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When the father came to get Mrs. MeClintock’s bond there was some 
discussion about preparing some documents to show the gifts. Pur- 
suant to the father’s suggestion, McClintock sent a letter to defendant 
on October 20, 1933, enclosing a form of legend to be endorsed on the 
envelope containing the bonds and of receipt to be furnished to each 
daughter. The letter recites the gifts to Mrs. McClintock and the other 
daughters; that the father reserved the income from the bonds during 
his life ; that ‘‘the gift itself was completed by delivery and acceptance’’ ; 
that it was the father’s desire that defendant hold the bonds during 
his lifetime, clip the coupons, apply the same to his use, and ‘‘upon 
his death they be redelivered by you to the owner thereof’’; that the 
father suggested the preparation of the form of legend to be endorsed 
on each envelope ‘‘so as to properly identify the same as the property 
of the one to whom the gift has been made’’; that the procedure pur- 
sued was a proper one, since the only essential thing to the making of 
a valid gift was that there be delivery and acceptance by the donee; 
that ‘‘that has been accomplished in this instance’’; and that all that 
remained to be done was to keep such records that defendant ‘‘may 
readily prove that the gift, delivery and acceptance actually occurred 
and the time thereof,’’ to the end that there should be no contradictory 
circumstances whereby the father’s actual intention might be defeated 
by subsequent creditors or others. The latter suggested that defend- 
ant show it to his father and if it did not correctly set forth the mat- 
ter as he wanted it to advise McClintock. 

Defendant received the letter and showed it to his father, for whom 
an extra copy was enclosed. Neither of them expressed any dissent 
from anything contained in the letter until after the father’s death, 
when defendant asserted ownership of the bonds except the one given 
to Mrs. MeClintock. 

On January 20, 1934, defendant advised Mrs. McClintock by letter 
that their father had delivered her bond to him which he was to hold 
during the father’s lifetime, paying him the income and at his death 
to deliver the bond to her. Defendant neither executed the legends 
and receipts for the other daughters nor in any manner advised them 
that he was holding their bonds for them. 


Defendant testified that when his father brought the securities to 
the McCabe Bros. Company’s office after obtaining them from Mc- 
Clintock, his father kept them in separate envelopes for each daughter 
with the name written thereon and that the envelopes were placed in 
the company’s vault. Although he had received the income from the 
securities subsequent to his father’s death, defendant did not include 
the same in either his federal or state income tax return. In prepar- 
ing the federal estate tax return, McClintock asked defendant if the 
bonds should be shown as gifts to the daughters. Defendant said, ‘‘That 
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is about right’’ or ‘‘I guess that is it.’’ Mrs. Irvine wrote a letter to 
McClintock for the purpose of such return in which she stated that the 
father made a gift to her of her bond. 

On March 1, 1934, the farm came into the picture again. In 1928 
the mortgage which was on the farm when it was transferred to the 
children was foreclosed and the mortgagee became the owner as the 
purchaser at the foreclosure sale. After the expiration of the period 
of redemption title was conveyed to defendant in consideration of $6,000 
cash, part of which each of the children contributed and a $16,000 
mortgage given by defendant and his wife. This mortgage came due on 
March 1, 1934, with the accrued interest. On March 14, 1934, defend- 
ant made a settlement with the mortgagee for $14,500, which he bor- 
rowed. On the same day his father gave him all the bonds (four $10,000 
bonds), except Mrs. McClintock’s by an instrument in writing. 


After the father’s death defendant claimed ownership of the farm. 
The daughters claimed that they were entitled to their shares. Defend- 
ant offered to turn over to Mrs. Larkin, Mrs. Rowe, and Mrs. Irvine 
their bonds if the daughters would relinquish their claims to the farm, 
which they refused to do. Defendant had the exclusive possession of 
the farm and appropriated the rents and profits to his own use. He 
refused to recognize that he took title to the farm upon constructive 
trust for the benefit of his sisters until he filed his answer in this case. 
While he held titie to the farm he advanced $12,542.22 for obligations 
and operating deficits, on which the interest amounted to $3,328.89. 
The court below allowed him reimbursement for what he paid in se- 
curing and protecting the estate. In addition, although he did not ask 
for it and said that he had made no charge therefor, he was allowed 
the interest also. For these items defendant was given a lien on the 
daughters’ shares of the farm. 

He devoted a great deal of time in looking after the farm, for which 
he claimed compensation at $50 per month. This the court disallowed. 

The facts were found below as we have stated them with some minor 
exceptions. The finding of a gift to Mrs. Larkin was based on a find- 
ing of delivery. The court below was of the opinion that ‘‘there is no 
evidence justifying a conclusion that Mr. McClintock was authorized 
to deliver the bonds to the other three daughters at any time. Hence 
it would seem that Mr. McClintock was the agent of Mr. McCabe and 
his authority was simply to hold the bonds for safekeeping.’’ 

1. The argument assumes, as it must, that delivery was essential, 
since a bond payable to bearer is a negotiable instrument, title to which 
can be transmitted only by endorsement or delivery. 2 Mason’s Minn. 
St. 1927, § 7073 (N. I. L. § 30). 


The capacity in which McClintock received the bonds for the three 
‘daughters was not designated. Neither he nor the father indicated 
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by an express declaration whether he was an agent, bailee or trustee. 
It is fair to assume that the father not only never gave the matter a 
thought, but that he cared much, less what McClintock’s legal relation- 
ship was. His purpose was to carry out his intention to make effective 
gifts and McClintock was to be his depositary for that purpose. 

There can be no doubt concerning McCabe’s fixed intention to di- 
vide the bonds as well as the other securities among his daughters and 
to execute that intention by a delivery of the securities to McClintock. 
The court found such intention as a fact—a result which was inescap- 
able. McCabe consulted McClintock to learn the means by which to 
give effect to his intention and was told that a delivery to ‘‘someone’’ 
was necessary. The securities were safe in the vault of the McCabe 
Bros. Company, as the evidence shows. He took the securities to Me- 
Clintock and had him deposit them in the safety deposit box to make 
a delivery to complete the contemplated gifts. 


Determination of McClintock’s status involved not so much the 
finding of a fact as it did the drawing of a conclusion of law from the 
facts shown and found by the court. In re Trust Under Will of Hol- 
den, 207 Minn. 211, 291 N. W. 104. 


The absence of an express designation by the parties makes it in- 
eumbent on the court to determine McClintock’s status as depositary. 
Since McCabe never thought of such a designation, but was concerned 
only with the consequences of the delivery, which was to make the gifts, 
the court in determining McClintock’s status, so far as it is permissible, 
should attach those consequences to the transaction which would effec- 
tuate that intention. 

The depositary’s status is a simple question where the delivery is 
made to a person previously authorized or designated by the donee or 
grantee. Where there is no such prior authorization, difficulties arise. 
The questions then arise whether the depositary was the agent of the 
donor, or the trustee for the donee. Here all the evidence is in favor 
of the view that McClintock was not the father’s agent and that he 
was the trustee for the daughters. In favor of the negative on the 
question of agency for the father was the evidence that McClintock was 
neither the father’s agent nor attorney. True, he was the father’s 
son-in-law, but that marriage relationship was perfectly consistent with 
his acting as any other third person so far as concerned the delivery 
of the bonds. Affirmatively showing that McClintock was acting as 
trustee for the daughters is the evidence that he received and agreed 
to hold the securities for the daughters under the arrangement with 
the father. McCabe’s request was that he accept delivery ‘‘for the 
girls.’? McClintock indicated in writing that his acceptance of the 
securities was for the daughter for whom each gift was intended. He 
wrote on Mrs. Rowe’s envelope: ‘‘I am holding the above [referring 
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to the securities listed on the upper left-hand cover of the envelope] for 
Mildred McCabe Rowe for safekeeping,’’ and signed his name ‘‘George 
D. MeClintock.’’ Delivery and acceptance for her benefit was so clearly 
shown as to eliminate all doubt. 

Some point is made that, because the attempted gift to defendant 
was by a written instrument, the absence of a writing evidencing the 
gifts to the daughters shows that no gifts were intended. We attach 
no importance to the absence of a writing. <A writing would only fur- 
nish evidence of the fact that the gifts were made. The evidence leaves 
no doubt of that fact. The evidence showing an intention to make the 
gifts and a delivery to give effect to that intention is undisputed and 
conclusive. The court found the facts which support the gifts. A writ- 
ing could not make the facts any clearer. 

It was not necessary to label McClintock as the trustee for the 
daughters. Delivery by the donor to a third person for the benefit of 
the donee by the use of such expressions as ‘‘for the donee,’’ or ‘‘for 
the use of the donee”’ or ‘‘to keep for the donee’’ or similar expressions 
indicate an intention that the depositary shall receive delivery not as 
the donor’s agent, but as the agent of or trustee for the donee. Innes v. 
Potter, 130 Minn. 320, 153 N. W. 604, 3 A. L. R. 896; Grissom v. Stern- 
berger, 4 Cir., 10 F. 2d 764; Smith v. Wiggins, 3 Stew., Ala., 221; 
Nolen v. Harden, 43 Ark. 307, 51 Am. Rep. 563; Devel v. Dye, 123 
Ind. 321, 24 N. E. 246, 7 L. R. A. 489; Hall v. Hall, 76 Kan. 806, 93 
P. 177; Borneman v. Sidlinger, 15 Me. 429, 33 Am. Dec. 626; Hunter v. 
Hunter, 19 Barb., N. Y. 631; Coutant v. Schuyler, 1 Paige Ch., N. Y., 
316; In re Cummings, 181 App. Div. 286, 168 N. Y. S. 828; Lueas v. 
Lucas, 1 Atk. 270 (per Lord Hardwicke); Mechem ‘‘The Require- 
ment of Delivery in Gifts of Chattels and of Choses in Action Evi- 
denced by Commercial Instruments,’’ 21 Tll. L. Rev. 568, at p. 590. 


In many of the cited cases the depositary was said to be the donee’s 
agent. But in most of them the exact status of the depositary was net 
important. Here it is. Agency is a consensual relationship. One can- 
not be the agent of another except by his authority. Hence, McCabe 
could not appoint McClintock to be the agent of his daughters. 


The rule is well settled that delivery of a gift to third party for 
the benefit of the donee is sufficient, Innes v. Potter, 130 Minn. 320, 
153 N. W. 604, 3 A. L. R. 896, supra, just as is delivery of a deed, 
Gaston v. Merriam, 33 Minn. 271, 22 N. W. 614; 2 Dunnell, Minn. Dig. 
(2 ed. & 1932 Supp.) § 2666. The depositary is treated as a trustee 
for the donee. Innes v. Potter, supra; Varley v. Sims, 100 Minn. 331, 
111 N. W. 269, 8 L. R. A., N. S., 828, 117 Am. St. Rep. 694, 10 Ann. 
Cas. 473; Culver v. Carroll, 175 Ala. 469, 57 So 767, Ann. Cas. 1914D, 
103; Devol v. Dye, 123 Ind. 321, 24 N. E. 246, 7 L. R. A. 439, supra; 
Wheelwright v. Wheelwright, 2 Mass. 447, 3 Am. Dee. 66 (per Par- 
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sons, Ch. J.) ; Executors of Vought v. Vought, 50 N. J. Eq. 177, 27 A. 
489; Hathaway: v. Payne, 34 N. Y. 92; Restatement, Trusts, § 32, eem- 
ment ¢, and § 35. In Kokomo Trust Co. v. Hiller, 67 Ind. App. 611, 
116 N. E. 332, which involved the sufficiency of the delivery of a deed 
by the grantor to a third party for the benefit of the grantee, the court 
said, at page 626 of 67 Ind. App., at page 336 of 116 N. E.: ‘‘ Where 
the grantor, after signing the deed, delivers it to a third person with 
uncenditional instructions that he either presently or on the happening 
of some inevitable event deliver it to the grantee, the grantor reserving 
no right to control the disposition of the deed or to modify it, a trust 
thereby arises of which the grantee is the beneficiary, and which trust 
may be enforced by him, but which may not rightfully be violated by 
either the grantor or such third person.’’ The delivery is said in some 
of the cases to be for the ‘‘use’’ of the donee or grantee, that is, in trust 
for him. Thatcher v. St. Andrew’s Church, 37 Mich. 264; Doe dem. 
Garnons v. Knight, 5 Barn. & Cress. 671 (cited by us in Stevens v. 
Hatch, 6 Minn. 64, Gill. 19, at page 25); Xenos v. Wickham [1866], 
L. R. 2 H. L. 296, 16 L. T. N. S. 800. 

A trust created by delivery of chattels te a third person is valid 
although the beneficiary had no notice of it. Innes v. Potter, and the 
authorities, supra. Previous notice to the beneficiary of the creation 
of a trust is not necessary. Kessler v. Von Bank, 144 Minn. 220, 174 
N. W. 839; Walso v. Latterner, 140 Minn. 455, 168 N. W. 353; Me- 
Mahon v. German-American Nat. Bank, 111 Minn. 313, 127 N. W. 7, 
29 L. R. A., N. S., 67; Restatement, Trusts, § 35. 


It has been held that where, as here, the income is given directly 
to the life tenant and the sole duty of the trustee is to deliver or pay 
over the trust property to the remainderman on death of the life bene- 
ficiary, a passive trust is created. Matter of Wolanski’s Estate, 157 
Mise. 470, 283 N. Y. 8. 797. Passive trusts of freehold interests in 
land are executed by 2 Mason’s Minn. St. 1927, §§ 8083, 8084. In other 
jurisdictions this result is accomplished by the Statute of Uses, 27 Hen. 
VIII, ¢. 10, which is regarded as part of the common, law, except where 
the rule has been altered by statute and in England, where the statute 
has been repealed. The Statute of Uses and modern statutes relating 
to the execution of passive trusts in land do not execute passive trusts 
of personalty. Rust v. Evenson, 161 Wis. 627, 155 N. W. 145; Restate- 
ment, Trusts, § 70. In analogy to the rule applicable to passive trusts 
of land, a passive trust of personalty is treated as vesting both the 
legal and equitable title in the beneficiary upon the ground that the 
trust is without purpose. In some jurisdictions it is held that such 
a trust is automatically executed. In others it is held that the bene- 
ficiary may compel a conveyance to him of the legal title. Bellows v. 
Page, 88 N. H. 283, 188 A. 12; In re Estate of Sweeney, 155 Mise. 
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461, 279 N. Y. S. 927; Security Natl. Bank v. Sternberger, 207 N. ©, 
811, 178 S. E. 595, 97 A. L. R. 720; Smith v. Smith, 254 Ill, 488, 98 
N. E. 950; 1 Bogert, Trusts & Trustees, & 207; 1 Scott on Trusts, § 70. 
The law attaches different consequences to unauthorized trusts. In 
the case of a trust which is invalid because the law does not permit it 
to be created, the donor’s title is unaffected and the property remains 
as a part of his estate. The law permits the creation of a passive trust 
with the attached consequence that it shall be executed so as to vest 
the legal title and the beneficial interest in the beneficiary. In the case 
of a passive trust only the separation of the legal and beneficial interests 
are prehibited. Delivery to a passive trustee is good and title passes. 
In re Will of Bleckwehl, 80 Mise. 468, 142 N. Y. S. 449; 65 C. J. p. 526, 
$ 271, note 88. 

The facts found by the court as well as the evidence compel the 
conclusion that McClintock received the securities as trustee for the 
daughters and not as agent for the father. 

The donor’s intention should be given effect as gifts in trust, execu- 
tion of which occurred automatically or which could have been com- 
pelled by the donees. The life tenant, the father, having died, the 
donees in remainder, the daughters, are entitled to the bonds absolutely. 

2. The re-delivery of the securities to McCabe by McClintock did not 
reinvest him with title. It is obvious that delivery was made by Mc- 
Cabe to McClintock to vest title in the daughters. The redelivery by 
McClinock was consistent with their continued ownership, since the 
purpose was to enable McCabe as the life tenant to collect the income. 
Where, as here, the gift has been executed so as to pass title to the 
donee, a return of the property to the donor for a purpose not incon- 
sistent with the continued ownership of the donee does not reinvest the 
donor with title. McDonald v. Larson, 142 Minn. 244, 171 N. W. 811; 
28 C. J. p. 642, § 36. 

3. The attempted gift to defendant about nine months after the 
gifts to the daughters was ineffectual. McCabe then had no title to 
transfer. He could not revoke the gifts which he had made. Kauff- 
man v. Kauffman, 137 Minn. 457, 163 N. W. 780; 3 Dunnell, Minn. 
Dig. 2d Ed., § 4023; Coward v. De Cray, 38 Cal. App. 290, 176 P. 56; 
Id., 38 Cal. App. 783, 176 P. 57; Annotations, 3 A. L. R. 902, 60 A. L. R. 
1055. 

4. The reservation of the income from the securities during McCabe’s 
lifetime was consistent with the gifts. A present gift, as here, reserv- 
ing to the donor the income for life, is a valid gift inter vivos although 
enjoyment is postponed until the donor’s death. Innes v. Potter, supra; 
Ekblaw v. Nelson, 124 Minn. 335, 144 N. W. 1094; Annotations, 3 
A. L. R. 906, 60 A. L. R. 1056. 
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5. We do not deem it necessary to dilate upon the lack of merit cf 
the contention that McClintock was not authorized to deliver the bonds 
to the daughters for the alleged reason that no time was fixed for such 
delivery. A directicn to deliver at death definitely fixes the time of 
delivery when that event occurs, as it inevitably must. Innes v. Potter, 
130 Minn. 320, 158 N. W. 604, 3 A. L. R. 896, supra; McDonald v. 
Larson, 142 Minn. 244, 171 N. W. 811; Nelson v. Olson, 108 Minn. 109, 
121 N. W. 609; Rosenau v. Merchants’ Natl. Bank, 56 N. D. 123, 216 
N. W. 335, 60 A. L. R. 1040. 

6. The evidence abundantly establishes a gift of the bond to Mrs. 
Larkin by her father. All the elements of a gift inter vivos were proven 
—intention to make a gift, delivery to the donee, absolute disposition 
of the property given, acceptance by the donee and admitted mental 
competency of the donor. Owens v. Owens, 207 Minn. 489, 292 N. W. 89. 

What we have said concerning the gifts to McClintock in trust for 
the other daughters applies with equal force to the redelivery of the 
bond by Mrs. Larkin to her father and to revocation, if any, which 
might otherwise be implied from the father’s subsequent attempted 
gift of her bond to defendant. 

7. The defendant was not a trustee of the farm in a true sense. Until 
the time of judgment he was not a trustee. Meanwhile he had denied 
that his sisters had any title or interest in the farm. He asserted and 
exercised exclusive ownership, possession and conrol. The expenditures 
which he made were made not on his sisters’, but on his own, behalf. 

A constructive trust is a remedial device by which the holder of the 
legal title is held to be a trustee for the benefit of another who in good 
conscience is entitled to a beneficial interest without reference to the 
intention, or the lack of it, of the parties. As a matter of justice, the 
trustee of a conservative trust is entitled to reimbursement for lawful 
expenditures in securing and protecting the estate of the beneficiary. 
Citizens’ State Bank v. Wade, 165 Minn. 396, 206 N. W. 728. In ease 
of cotenancy a tenant making payments is entitled to interest only from 
the time he demands contribution. Where, as here, the cotenant de- 
manding interest has been in possession of the land asserting title in 
himself and receiving the rents and profits, and a tender by his co- 
tenants of the amount due, if any, for expenditures made by him on 
account of the common property would be futile, such cotenant is en- 
titled to interest on such expenditures only from the entry of judg- 
ment. Willmon v. Koyer, 168 Cal. 369, 143 P. 694, L. R. A. 1915B. 
961: 14 Am. Jur., Cotenancy, § 43, note 7. 

Consequently it was error to allow defendant interest on the amounts 
expended by him. 


8. Denial cf compensation to defendant for his services was correct. 
Of course a trustee is entitled to compensation for services rendered by 
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him as such. The services in question were rendered by defendant not 
as a trustee, but as a cotenant holding possession, asserting title adverse 
to his cotenants and appropriating the rents and profits to his own 
use. Absent an agreement fer compensation, a cotenant is not entitled 
to compensation for services rendered in managing, operating, or tak- 
ing care of the common property. Staples v. Pearson, 230 Ala. 62, 159 
So. 488, 98 A. L. R. 852; Gay v. Berkey, 137 Mich. 658, 100 N. W. 920; 
Franklin v. Robinson, 1 Johns. Ch., N. Y., 157, per Chancellor Kent; 
Redfield v. Gleason, 61 Vt. 220, 17 A. 1075, 15 Am. St. Rep. 889; 2 
Tiffany, Real Property, 3d Ed., § 450, note 35. 

Our conclusion is that the court erred in holding that there was no 
eift of the bond to Mrs. Rowe and that defendant was entitled to in- 
terest before judgment on the expenditures made by him. Otherwise 
we think the decision below was correct. Judgment is directed accord- 
ingly. 

Reversed on plaintiff Rewe’s appeal, and affirmed on defendant’s 
appeal with directions to enter judgment in accordance with the opinion. 


| BOOK REVIEW | 


Corporate Meetings, Minutes and Resolutions. By Lillian Doris and 
Edith J. Friedman of the New York Bar. Revised Edition. Pub- 
lished by Prentice-Hall, Inc. New York, N. Y. 1941. Price $10.00. 

This book contains forms and precedents as well as a commentary 
upon the legal principles involved in questions requiring corporate 
action. The revised edition includes over one hundred and fifty resolu- 
tions to the original exhaustive compilation; the total number of forms 
is eight hundred and twenty-four. 

The numerous laws directly affecting corporate action, such as the 
Securities Act of 1933, the Securities Exchange Act of 1934, the Public 
Utility Holding Company Act of 1935, the 1938 Chandler Act amend- 
ments of the Bankruptcy Act, and the Trust Indenture Act of 1939, are 
reflected in the resolutions included in this volume. The principles of 
corporation law presented in the text have been annotated with the 
most recent court decisions. The discussions have been extended to give 
effect to the new laws and new principles that concern the secretary, 
directors, and other officers in the handling of corporate matters. 





Sudirial Crends 


Digest of Decisions on Liability of Drawee Bank to 
Drawer Where Check Paid on Forged Indorsement 


A drawee bank which pays a check bearing a forgery of the payee’s 
indorsement will not be permitted to charge the check against the 
drawer’s account; the bank may, however, recover the amount from 
the person to whom the check was paid and who indorsed the check 
thereby guaranteeing the genuineness of the prior indorsement. Na- 
tional Bank of Detroit v. Fidelity & Deposit Co. of Maryland, Mich., 
288 N. W. Rep. 325. 57 B. L. J. 26. 


The mere fact that the drawer of checks does not discover the fact 
that they were paid on forged indorsements does not constitute neg- 
ligence relieving he drawee bank from liability in paying the checks. 
Stuyvesant Credit Union v. Manufacturers’ Trust Co., 245 N, Y. Supp. 
39. 48 B. L. J. 152. 


In an action brought against a bank to recover the amount of checks 
paid by the bank on forged signatures of the payees the bank stipu- 
lated that it made no investigation as to the genuineness of the signa- 
tures of the payees on the checks but relied entirely upon the guaranty 
of the genuineness thereof of the bank from which it received the checks. 
It was held that the bank, having stipulated that it relied on the guar- 
anty of the bank forwarding the checks, could not introduce evidence 
that it had relied, on anything else and could not, therefore, introduce 
evidence of negligence on the part of the drawer. Provident Savings 
Bank & Trust Co. v. Western & Southern Life Insurance Co., Ohio, 
179 N. E. Rep. 815. 49 B. L. J. 704. 


A county which pays non-negotiable warrants on forged indorse- 
ments of the names of fictitious payees can recover the money from the 
bank to which it was paid, even though the latter received it in good 
faith, Adams County v. Ritzville State Bank, Wash., 281 Pac. Rep. 
332. 47 B. L. J. 90. 


Where a person draws a check, intending it to be payable to a payee 
actually existing but incorrectly spells the name of the payee, the check 
is not payable to a fictitious person and therefore is not bearer paper. 
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If a drawee bank pays a check so drawn upon a forged indorsement it 
is liable to its depositor for the amount paid. Joseph Milling Co, y, 
First Bank of Joseph, Ore., 216 Pac. Rep. 560. 40 B. L. J. 763. 


In the absence of any indication that the payee of a check is a non- 
existing or fictitious person or corporation, and that the drawer knew 
of such fact, the drawee bank is bound at its peril to ascertain the 
identity of the person named as payee. Dana v. Old Colony Trust Co., 
Mass., 139 N. E. Rep. 541. 40 B. L. J. 653. 


A person agreed to purchase a piece of land which he believed to be 
owned by Frank Framhold, a resident of Birmingham, Ala. It was in 
fact owned by a person of the same name, who. lived in Ohio. The pur- 
chaser delivered his check payable to the order of Frank Framhold 
and accepted a forged deed. The check was subsequently paid by the 
drawee bank. It was held that the bank, having paid the check on a 
forged indorsement, was liable to the drawer. Russell v. First National 
Bank, 157 N. Y. Supp. 321. 33 B. L. J. 213. 


A bank which pays checks drawn by its depositor on forgeries of 
the payee’s indorsements will be liable to the depositor for the amounts 
of the checks even though the forgeries extend over a period of years 
and the depositor each month signs, at the request of the bank, a re- 
ceipt to the effect that the statement rendered by the bank is correct, 
where it appears that the depositor was ignorant of the forgeries. Na- 
tional Surety Co. v. President and Directors of Manhattan Co., N. Y., 
169 N. E. Rep. 372. 47 B. L. J. 177. 


A bank which pays a check drawn on it upon a forgery of the 
payee’s indorsement is liable to the drawer. In this case the action was 
brought by the payee as assignee of the drawer. State Guaranty 
Bank v. Doerfler, Okla., 226 Pac. Rep. 1054, 41 B. L. J. 640; Schenke v. 
Central Trust Co., Ohio, 16 N. E. Rep. (2d) 700, 55 B. L. J. 847; Fur- 
long v. Manufacturers’ Nat. Bank, Mich., 281 N. W. Rep. 309. 55 
B. L. J. 828. 


Where a loan association issued checks payable to its members, upon 
forged withdrawal notices, although it had at hand the means of verify- 
ing the signatures, the bank was held liable to the association in paying 
the checks upon forged indorsements of the payees’ names. Harlem Co- 
operative Building & Loan Association v. Mercantile Trust Co., 31 N. Y. 
Supp. 790. 40 B. L. J. 212. 


A drawee bank which pays a check bearing a forgery of the in- 
dorsement of one of the two payees named in the check, will be held 
liable to the drawer for the amount. Farmers Union Agricultural Credit 
Corp. v. Northwest Security National Bank, 8S. D., 28 N. W. Rep. 505. 
55 B. L. J. 865. 
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A bank cannot charge against a depositor’s account the amount 
paid on a check bearing a forged indorsement. Commonwealth Nat. 
Bank v. Hawes, Tex., 196 S. W. Rep. 859. 34 B. L. J. 639. 


If a drawee bank pays a check bearing a forged indorsement, it can- 
not charge the amount thereof against the depositor’s account where 
the latter has been free from negligence. National Bank of Commerce v. 
Fish, Okla., 169 Pac. Rep. 1105; Los Angeles Investment Co. v. Home 
Savings Bank, Cal., 182 Pac. Rep. 293; Scala v. Miners and Merchants 
Bank of Ouray, Colo., 171 Pace. Rep. 752. 40 B. L. J. 141-142. 


A bank, which pays a check upon a forgery of the payee’s indorse- 
ment, cannot charge the same against the account of the drawer in the 
absence of special circumstances. Prudential Insur. Co. v. National 
Bank of Commerce, 164 N. Y. Supp. 269. 34 B. L. J. 353. 


In payment of $100 due to the firm of R. & T., a depositor drew his 
check to T’s order, but T refused same because the check was written in 
pencil. The check was thereupon thrown away and another drawn to 
order of R. & T. Later, the first check was paid by the drawee bank 
on a forgery of T’s indorsement. It was held that, notwithstanding 
the depositor’s negligence, the bank could not charge the amount of 
this check against his account. Henderson Trust Co. v. Ragan, 21 Ky. 
Law Rep. 601, 52 S. W. Rep. 848. 16 B. L. J. 610. 


When a bank eashes a check drawn against school funds on a forged 
indorsement, it cannot defend an action for the amount of the check 
on the ground of negligence on the part of the agents of the state in 
issuing the check and failing te discover the forged indorsement. New 
Amsterdam Casualty Co. v. Albia State Bank, Ia., 239 N. W. Rep. 4. 
49 B. L. J. 192. 


Where a depositor discovers that his bank has paid checks of his 
on forged indorsements he must return the checks to the bank so that 
it may proceed against the indorsers, before he can bring action against 
the bank. Showers v. Merchants’ National Bank, Pa., 142 Atl. Rep. 
275. 45 B. L. J. 582. 


The plaintiff drew a check on the defendant bank, which the bank 
paid upon an indorsement made without the payee’s authority. The 
person indorsing the check paid a portion of the proceeds to the plain- 
tiff. It was held that the bank was liable to the plaintiff for the bal- 
ance. MeKaughan v. Merchants’ Bank & Trust Co., N. C., 109 S. E. 
Rep. 355. 39 B. L. J. 108. 


Where a bank pays a check on a forged indorsement and the forger 
pays a part of the proceeds to the payee, the bank will be liable to the 
drawer for the balance only. S. Yanowe & Co., Inc., v. American Ex- 
change Irving Trust Co., 234 N. Y. Supp. 603, 46 B. L. J. 547. 
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Where a person indebted to the drawer of a check collected the 
check on a forged indorsement and paid the proceeds to the drawer 
in settlement of the indebtedness it was held that the drawer could 
not recover the amount of the check from the drawee bank. Andrews y., 
Northwestern National Bank, 107 Minn. 196, 117 N. W. Rep. 621, 780; 
aff’d, 122 N. W. Rep. 490, 31 B. L. J. 772; 40 B. L. J. 144. 


One W., claiming to represent a steel corporation, sold some steel 
bars to the plaintiff company. The plaintiff paid for the bars before 
delivery with a check on the defendant bank, drawn to the order 
of the steel corporation. This check, after being indorsed in the name 
of the steel corporation and also by one F., was collected by the latter. 
It was later discovered that the steel corporation was a fictitious con- 
cern created by W. for his own purposes. And instead of steel bars, 
a shipment of scrap iron was delivered to the plaintiff. The plaintiff 
brought suit against F. and attached his bank account. Then it brought 
this action against the defendant bank, on the theory that the indorse- 
ment of the steel corporation on the check was a forgery, rendering 
the bank liable to the plaintiff. The court held that, by suing F., the 
plaintiff had ratified the payment of the check and could not hold the 
bank liable. Haas & Son v. Twenty-third Ward Bank, N. Y. Law Jour- 
nal, Jan. 29,1921. 38 B. L. J. 123; 40 B. L. J. 145. 


A bank which pays a check, drawn by one of its depositors, on which 
the payee’s indorsement is forged, cannot charge the amount of the 
check against the depositor’s account. And the fact that the forger 
pays part of the proceeds to the person for whom the check was in- 
tended does not lessen the bank’s liability in this regard. Mark Spiegel 
Realty Corporation v. Gotham Nat. Bank, 201 N. Y. Supp. 599. 41 
B. L. J. 1. 


A bank which paid city warrants on which the city claimed that 
the indorsements were forged was held not liable where the evidence 
was insufficient to show that the payees did not exist or that the in- 
dorsements on the warrants were forgeries. City of Indianapolis v. 
National City Bank of Indianapolis, Ind., 148 N. E. Rep. 675. 42 
B. L. J. 827. 


While a drawee bank will be responsible to its depositor in paying 
checks drawn by the depositor bearing forged indorsements, the bank 
will not be liable if the depositor fails to discover the fraud for more 
than four years and the statute of limitations, in the meantime, has 
run so as to prevent the bank from recovering against prior indorsers. 
In this case, the fraud was discovered through an audit of the de- 
positor’s books and it clearly appeared that an audit at any time would 
have disclosed the fraud. Goodyear Tire & Rubber Co. v. First Na- 
tional Bank, Colo., 32 Pac. Rep. (2d) 268. 51 B. L. J. 725. 
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Where a bank pays checks on forged indorsements and the drawer 
brings suit against the forger he loses his right to hold the bank liable. 
Insurance Co. of North America v. Fourth Nat. Bank, 28 Fed. Rep. 
(2) 933. 46 B. L. J. 238. 


A bank which pays checks drawn by a depositor, bearing forgeries 
of the payee’s indorsement, will be liable to the depositor for the amount 
unless the bank can show negligence on the part of the depositor. City 
of New York v. Fidelity Trust Co., 276 N. Y. Supp. 341. 52 B. L. J. 
292. 


Where a person draws checks payable to an insurance company and 
delivers them to the company’s agent in payment of premiums and 
the agent without authority indorses the company’s name on the checks 
and collects them, the drawee bank is not liable to the drawer. Union 
House Furnishing Co. v. National Bank of Commerce, Mo., 53 S. W. 
Rep. (2d) 1067. 50 B. L. J. 417. 


Where a person, claiming to be the drawer of a check payable to 
cash, presents it to the drawee bank and indorses it at the request of 
the teller and the teller cashes the check without comparing the. in- 
dorsement with the drawer’s signature, which would have shown that 
the indorsement was a forgery, the bank will be liable to the drawer, 
its depositor, for the amount of the check. Bacal v. National City Bank, 
262 N. Y. Supp. 839. 50 B. L. J. 878. 


LEGAL QUERIES AND ANSWERS 


By JosepH A. Nosite of the Massachusetts Bar 


Damages 


Q. Can a depositor recover damages for mental anguish or emotional 
disturbance suffered by him because of the wrongful action of a bank in 
dishonoring a check drawn by the depositor? 

A. A bank is not liable to a depositor for mental anguish or emo- 
tional disturbance based on malice in refusing to honor a check drawn 
by its depositor. Meadows v. First Nat. Bank of Harlingen, Texas, 149 
S. W. Rep. (2d) 591. 58 B. L. J. 560. § 771 B. L. J. Digest. 


Payment of Check 


Q. The holder of a check given in payment of a debt presents it to 
the drawee bank, receiving a draft in payment, and the bank fails before 
the draft is collected. Can the creditor still collect from his debtor? 
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A. No. In the first place the check was a conditional payment only, 
but it became absolute upon the ecreditor’s surrendering it for the draft. 
It was his duty to collect the check in cash. Tobiason v. First State 
Bank, Minn., 217 N. W. Rep. 934, 45 B. L. J. 696; National Bank vy. 
Stockton, Okla., 245 Pac. Rep. 638, 43 B. L. J. 501. § 1259 B. lL. J. 
Digest. 


Holder In Due Course 


Q. Is a person who receives a check indorsed ‘‘for collection’’ a 
holder in due course? 

A. No. Bank of Metropolis v. First Nat. Bank, 19 Fed. Rep. 301. 
37 B. L. J. 520. § 649 B. L. J. Digest. 


Forged Paper 


Q. A note payable to the order of A. T. Brown is lost by the payee 
and is found by a person having the same name as the payee. He in- 
dorses and negotiates it. Is the indorsement a forgery? 

A. Yes. A signature is regarded as a forgery when it is made with- 
out the authority of the person whose signature it purports to be. 
Commonwealth v. Foster, 114 Mass. 311. N. I. L. See. 23. 


Payment of Check 


Q. The treasurer of a club is authorized to draw checks against the 
elub’s bank account. The bank cashes checks drawn by him to the order 
of ‘‘Cash.’’ If the treasurer misappropriates the money, is the bank 
liable ? 

A. No. Broadway Boxing Club v. Bushwick National Bank, 216 
N. Y. Supp. 713. 43 B. L. J. 797. § 1241 B. L. J. Digest. 


Presentment for Payment 


Q. When should an instrument maturing on Saturday be presented 
for payment? 

A. Presentment for payment should be made on the next succeeding 
business day, except that instruments payable on demand may, at the 
option of the holder, be presented for payment before 12 o’clock noon 
on Saturday when that entire day is not a holiday. N. I. L., Sec. 85. 


Instrument Must be Unconditional 


Q. Is a note bearing upon its face the words ‘‘Subject to purchase 
Cuba Elevator,’’ negotiable? 

A. No; because the note is conditional as to payment. The note is 
not rendered negotiable by the following words printed on the back cf 
the note over the defendant’s signature: ‘‘There are no conditions off- 
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setting this note, and any bank, banker, corporation or individual has 
my permission te purchase the same.’’ Farmers’ State Bank v. Blazek, 
Kans., 222 Pac. 748. 41 B. L. J. 464. § 947 B. L. J. Digest. 


Notice of Defect 


Q. A bank cashier who was in absolute control of the bank, fraudu- 
lently filled in blanks in notes in which the bank was named as payee. 
Is the bank charged with actual knowledge of the fraud? 

A. Yes. The bank is charged with actual knowledge of the fraud 
and is not a holder in due course. Citizens’ Nat. Bank v. Speck. 164 
Atl. Rep. 810. 

Consideration 


Q. Is a pre-existing debt sufficient consideration to support a promis- 
sory note? 
A. Yes. N. I. L., See. 25. 


Holder:In Due Course 


Q. The payee of a note transferred it without indorsing it. After 
the note matured the transferee brought it back to the payee and he 
indorsed it. Is the transferee a holder in due course? 

A. In such a case the transferee is entitled to have the payee indorse 
the note, but for the purpose of determining whether he is a holder in 
due course, the negotiation takes effect as of the time when the instru- 
ment is actually indorsed. N. I. L., See. 49. 


Q. The purchaser of a note knew at the time of taking it that it had 
been given by the maker in payment for goods yet undelivered. The 
payee failed entirely to deliver the goods. Is the purchaser a holder in 
due course? 

A. Yes. Moyses v. Bell, 62 Wash. 534, 37 B. L. J. 522; Farmers’ & 
Merchants’ Bank of Wellsburg, Iowa, v. Nissen, S. D., 190 N. W. Rep. 
1014, 40 B. L. J. 108. § 631 B. L. J. Digest. 


Condition Precedent In Instrument 


Q. Givernaud, a special agent of a fire insurance company, drew an 
order upon his employer, directing it upon acceptance to pay to the 
order of Yaffee a sum in satisfaction of all claims under a certain policy. 
Is the instrument negotiable ? 

A. No. The order is not to be binding until accepted by the insur- 
ance company. The instrument, therefore, is not payable without condi- 
tion, and therefore, is not negotiable. Berenson v. London & Lancashire 
Fire Ins. Co., 201 Mass. 172, 87 N. E. Rep. 687. 26 B. L. J. 372. § 947 
B. L. J. Digest. 
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Notice to Beneficiaries 


Q. A will authorized trustees, without liability, to invest in common 
or preferred stocks, mortgages, real property, bonds and notes and 
other obligations of private persons. Was notice required to be given to 
life beneficiaries of investments in participations in mortgages? 

A. No. In re Kramer’s Estate, 15 N. Y. Supp. (2d) 700. 57B.L. J. 
127. § 507 B. L. J. Digest. 


Presentment for Payment 


Q. Where, at the maturity of an instrument, the holder is dead, who 
should make presentment? 
A. His executor or administrator. 


Q. A bank credited a depositor’s account with a check drawn by 
‘*A’’ on another bank, and then accepted and paid several checks drawn 
by the depositor at a time when his account was insufficient to pay same 
unless he was credited with ‘‘A’s’’ check. Did the bank of deposit 
become a holder in due course of ‘‘A’s’’ check. 

A. Yes. Bank of deposit became a holder in due course of ‘‘A’s’’ 
check and when payment was stopped thereon could recover the full 
amount from ‘‘A.’’ Bank of America v. Universal Finance Co., 21 Pac. 
(2d) 147. 1381 Cal. App. 116. 


Necessity for Delivery 


Q. A person purchased from the defendant bank two drafts drawn 
on another bank intending te make gifts of the drafts to the payees 
named therein, but died without delivering the drafts to the payees. 
Who is entitled to the money? 

A. The estate of the decedent is entitled to the proceeds of the draft, 
there having been no delivery to the intended payees. Gellert v. Bank 
of California, Ore., 214 Pac. Rep. 377. 40 B. L. J. 527. § 383 B. L. J. 
Digest. 

Time of Acquiring Checks 


Q. ‘‘A’’ received certified checks for $3,000 twelve years after the 
date of certification in payment of a debt amounting to $2,500. Is ‘‘A’”’ 
a holder in due course where it appears that the drawer of the checks 
has in the meantime withdrawn the funds against which the checks 
were certified ? 

A. No. A holder of a certified check negotiated an unreasonable 
length of time after certification is not a ‘‘holder in due course.’’ 
Weaver v. Harrell, W. Va., 176 8. E. Rep. 608. 52 B. L. J. 55. § 641 
B. L. J. Digest. 





